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March 20, 2009
Governance Working Group
RE:
IECG Position on Governance Reforms
Dear Governance Working Group:

The IECG takes this opportunity to express its support for the following adjustments to the current ISO governance structure in order to improve responsiveness and transparency.  
1.
Just and Reasonable Standard:  The IECG supports removal from the ISO charter, mission statement and, as necessary, tariff of all formulations of the phrase “economic efficiency,” “efficiency,” “balance between buyers and sellers” and any other phrase the ISO relies upon to contend it is prohibited or restricted in any way from assuring that all rate and market outcomes meet the just and reasonable rate standard.  The problem with these phrases is not that reasonable people could not interpret these phrases as being compatible with the goals of the just and reasonable rate standard, but that the ISO fails or refuses to interpret them in such fashion.  The ISO has repeatedly claimed, and demonstrated, that it interprets the words “economic efficiency” and other such phraseology, whether in its mission statement, charter or tariffs, as requiring it to design programs and markets on the basis of theoretical constructs that have no empirical basis in reality.  Further, it has advised participants repeatedly that these phrases restrict it from adopting or considering practical approaches to designing markets to provide reliable service at least reasonable cost.  
The IECG recognizes the attempts by several parties to insert language in the mission statement, requiring “least reasonable cost.”  However, as long as the language concerning “economic efficiency,” upon which the ISO, however improperly, relies to deny it has an obligation to deliver safe and reliable service at the least reasonable cost remains, the IECG is concerned that, given ISO’s clearly stated and intellectually narrow interpretation of these words, voting to support its mission statement, charter or tariff will be claimed by the ISO as an endorsement for their continued theoretically improper and empirically unfounded use.  It may be little use to consumers to have a charter or mission statement which instructs the ISO to continue to pursue the wrong goals, but to do so in the least-cost fashion.  
Consumers need the ISO to openly acknowledge its obligation under the FPA, which it invokes in every 205 filing it makes, to actually seek “just and reasonable” results.  Whether the ISO wishes to acknowledge it or not, every 205 filing it makes is treated with legal deference by the FERC as “presumptively just and reasonable.”  Parties who may be harmed thereby face tremendous legal hurdles, both procedural and substantive to overcome this presumption.  It is politically unacceptable for a party who has been established as an independent arbiter of the conflicting interests in this market, and who has been granted the legal authority under 205 to make these “presumptively just and reasonable” filings, to maintain that it has no obligation to seek just and reasonable rate outcomes before invoking that standard on behalf of all New England before FERC.  If the ISO has no obligation to seek just and reasonable outcomes, it should not have 205 authority.
2.
Expansion of Board qualification to include at least one member drawn explicitly from a consumer protection background.  The IECG believes that the technical expertise of the Board in various areas could be usefully supplemented by requiring at least one member to have a substantial consumer advocacy background.  It is true that most candidates with such backgrounds will not be found among the ranks of CEOs of major corporations, or have extensive experience working for utilities on technical issues.  The IECG does not discount the need for the former sort of qualification and experience on the Board, but believes that intelligence, judgment, character and useful experience of the real world impacts and policy implications of decisions about the electric market are not limited to this group.  We believe it would be useful to have at least one member of the Board with a substantial consumer advocacy background.  

3.
New England Consumer Advocate:  The IECG supports the establishment of a New England Consumer Advocate.  The IECG understands that others have proposed the creation of a consumer advocate function within the ISO New England staff or managerial structure.  The IECG believes that it may be difficult to avoid institutional capture in such a situation, and that if the “internal” consumer advocate were sufficiently independent to avoid the same, the office would quickly take on the characters of an independent New England Consumer Advocate in any event.  

4.
Open Board Meetings:  The IECG supports greater transparency in the Board decision-making process through open board meetings.  The ISO Board, management and participants have all made valiant efforts to improve communications between the ISO Board and participants.  For several reasons, however, participants who must vote to approve or disapprove slates of directors have found it difficult to evaluate the quality and function of the Board.  This has lead to various tensions, including the desire for “turnover” on the Board as a good thing in itself lacking any way to judge whether any particular member might be more or less effective, engaged, thoughtful or insightful than any other.  There are no perfect solutions and each course presents its own pitfalls.  However, we have concluded that the opportunity to observe the decision-making process of the Board is the most direct and least cumbersome way to provide participants with some understanding of how decisions are made.  
We understand the concern that public meetings also change the style of debate if members feel self conscious in exploring ideas or experimenting with ideas in public.  We would all prefer not to be in a fish bowl when making difficult and contentious decisions.  However, the IECG hopes that we can continue to attract intellectually and politically courageous individuals who are able to remain effective even under scrutiny. 


We recognize that several parties have made other suggestions, such as the expansion of the Board Selection Committee to include a consumer advocate representative and other ideas.  Absence of these suggestions from the four major points listed above does not indicate a lack of support for them, but only that the IECG has not had time to evaluate them through its own board decision-making process to establish a stated position at this time.  

We thank the Committee for its attention to these points. 
