THIS DRAFT AGREEMENT TEMPLATE WAS CREATED SOLELY FOR THE PURPOSES OF ASSISTING NEPOOL EXISTING AND FUTURE PARTICIPANTS IN CREATING BILATERAL COMPOSITE OFFERS FOR THE FORWARD CAPACITY MARKET, AND SHOULD BE CONFORMED APPROPRIATELY AS A STAND-ALONE DOCUMENT OR AFFIXED TO ANOTHER AGREEMENT.  THIS TEMPLATE IS NOT INTENDED TO SERVE AS A STANDARD OR PRO FORMA CONTRACT AND WILL NOT BE FILED WITH THE FEDERAL ENERGY REGULATORY COMMISSION.  FURTHER, THIS TEMPLATE UNDER NO CIRCUMSTANCES OBLIGATES ANY PARTY TO USE OR OTHERWISE ACCEPT, IMPLICITLY OR EXPLICITLY, ANY OF THE TERMS CONTAINED HEREIN.  

Draft Composite Offer Agreement Template




DRAFT COMPOSITE OFFER AGREEMENT TEMPLATE
Recitals

Agreement between a Resource Owner that desires to offer a certain specified quantity of MWs into the Forward Capacity Auction for its applicable summer period (the “Lead Market Participant”) and a Resource Owner that desires to offer a certain specified quantity of MWs into the Forward Capacity Auction for its applicable winter period (the “Non-Lead Market Participant,” and together with the Lead Market Participant, each a “Party” and collectively the “Parties”).

Agreement entered into for the sole and limited purpose of allowing the Lead Market Participant and the Non-Lead Market Participant to jointly offer a certain specified quantity of MWs into the Forward Capacity Auction (the “Offer”) as either a Composite Offer or as a portion of a Composite Offer, pursuant to the terms and conditions of the ISO New England Inc. (“ISO-NE”) Transmission, Markets and Services Tariff, FERC Electric Tariff No. 3 (“ISO-NE Tariff”) governing the Forward Capacity Market (“FCM”) as those terms and conditions may be amended from time to time (“FCM Rules”).
Agreement made as of the following date [June X, 2007] (“Effective Date”).

Section 1:   Definitions
“Affiliate” shall mean any person or entity which controls, is controlled by, or is under common control by another person or entity.  For purposes of this definition, “control” shall mean the possession, directly or indirectly and whether acting alone or in conjunction with others, of the authority to direct the management or policies of a person or entity.
“Agreement” shall mean this Composite Offer Agreement.
“Assignment” shall have the meaning given to it in Section 16.1.

“Bankrupt” shall mean with respect to any entity, such entity (i) files a petition or otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, insolvency, reorganization or similar law, or has any such petition filed or commenced against it, (ii) makes an assignment or any general arrangement for the benefit of creditors, (iii) otherwise becomes bankrupt or insolvent (however evidenced), or (iv) has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect to it or any substantial portion of its property or assets.
“Business Day” means any day except a Saturday, Sunday, or ISO-NE holiday.  A Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the relevant Party’s principal place of business.  The relevant Party, in each instance unless otherwise specified, shall be the Party from whom the notice or payment is being sent and by whom the notice or payment is to be received.
“Capacity Supply Obligation” shall mean an obligation, acquired through a Forward Capacity Auction, reconfiguration auction, or Capacity Supply Obligation Bilateral, as defined in further detail in the ISO-NE Tariff, to provide capacity from a Resource, or a portion thereof, in a specified month or months to satisfy a portion of the Installed Capacity Requirement.

“Composite Offer” shall mean an offer composed of multiple Resources submitted by one Lead Market Participant and one or more Non-Lead Market Participants as a single resource pursuant to the FCM Rules in the ISO-NE Tariff.
“Composite Offer Submittal” shall have the meaning given to it in Section 4.1.

“Confidential Information” shall have the meaning given to it in Section 15.1.

“Default Notice” shall have the meaning given to it in Section 12.1.

“Default Payment” shall have the meaning given to it in Section 13.1.
“Defaulting Party” shall have the meaning given to it in Section 12.1.

“Event of Default” shall have the meaning given to it in Section 12.1.

“Exit Price” shall have the meaning given to it in Section 8.2.
“FCA Completion Date” shall have the meaning given to it in Section 2.2.

“FCM Rules” shall have the meaning given to it in the recitals.
“Final Qualified MWs” shall have the meaning given to it in Section 11.1.

“Forward Capacity Auction” shall mean the annual descending clock auction in the Forward Capacity Market as defined in the ISO-NE Tariff.
“Forward Capacity Market” shall mean the forward market for procuring capacity in New England Control Area as defined in the ISO-NE Tariff.

“ISO-NE Tariff” shall have the meaning given to it in the recitals.
“Lead Market Participant” shall have the meaning given to it in the recitals.
“New Resource” shall have the meaning given to it in Section 7.3.

“Non-Defaulting Party” shall have the meaning given to it in Section 12.1.

“Non-Lead Market Participant” shall have the meaning given to it in the recitals.
“Offer” shall have the meaning given to it in the recitals.
“Qualified Capacity” shall mean the amount of capacity a New Capacity Resource, Existing Capacity Resource, Import Capacity Resource, or Demand Resource may provide in the summer or winter in a Capacity Commitment Period, as determined in the Forward Capacity Market qualification process, as defined in the ISO-NE Tariff. 
“Party” or “Parties” shall have the meaning given to it in the recitals.
“Payment” shall have the meaning given to it in Section 3.1
“Preliminary Qualified MWs” shall have the meaning given to it in Section 7.3.
“Rationing” shall mean the mechanism by which offers and bids in the Forward Capacity Auction may clear or not clear in part subject to the restrictions in the ISO-NE Tariff and only where specifically elected. 

“Resource” means a generating unit, a Demand Resource, a Dispatchable Asset Related Demand, an External Resource or an External Transaction as defined in the ISO-NE Tariff.

“Resource Owner” means an entity that has a fee simple ownership interest in a Resource, valid written leasehold interest in a Resource, valid written option exercisable solely by such entity to purchase or lease a Resource, or duly executed written contractual right to purchase or lease a Resource.

“Successful FCA” shall have the meaning given to it in Section 2.4.
Section 2:   Term and Termination

2.1 The term of this Agreement will commence on the Effective Date.

2.2 This Agreement will terminate:  (a) as of the date the results of the Forward Capacity Auction in which the Composite Offer received a Capacity Supply Obligation are accepted by the Federal Energy Regulatory Commission (“FERC”) (the “FCA Completion Date”); (b) upon the occurrence of any Event of Default that results in the failure to qualify of, or disqualification of, the Composite Offer from the Forward Capacity Auction; provided, however, that the terms and conditions of Sections 12, 13 and 15 of this Agreement shall survive the expiration or termination of this Agreement.  [[applicable only in the event Section 6 (Option A) is elected] or (c) as of the date ISO-NE returns the financial assurance requirements associated with the awarding of a Capacity Supply Obligation to the Composite Offer in the Forward Capacity Auction pursuant to the ISO New England Financial Assurance Policies for Market Participants (the “Financial Assurance Policies”) to the Lead Market Participant as specified in Section 6 of this Agreement; provided, however, that the terms and conditions of Sections 12, 13 and 15 of this Agreement shall survive the expiration or termination of this Agreement.]
2.3 Nothing in this Agreement shall be deemed to require or otherwise obligate either Party to enter into subsequent Offers or Composite Offers or to participate in any subsequent Forward Capacity Auctions, whether jointly or separately, or to otherwise enter into any subsequent agreements.
2.4 This Agreement will terminate by its own terms regardless of whether the Forward Capacity Auction is considered a “Successful FCA,” which is defined in the ISO-NE Tariff as a Forward Capacity Auction in which the Capacity Zone has neither Inadequate Supply nor Insufficient Competition, as those terms are defined in the ISO-NE Tariff.
2.5 Nothing herein shall prevent the Parties from terminating the Agreement by mutual written consent.
Section 3:   Consideration
[Note:  This template was designed to provide the minimal amount of agreement  necessary to allow two parties to submit a composite offer in the Forward Capacity Auction.  This template was not designed to address any agreements between the Parties with respect to what happens once an offer clears in the Forward Capacity Auction.  This template has included a very generic consideration section as a placeholder in the event that Parties wish to negotiate further agreements to address any concerns post-Forward Capacity Auction, or for any other reason desired by the Parties.]  
3.1 [The total consideration to be paid by [__________] and received by [__________] for entering into this Agreement to submit the Offer into the Forward Capacity Auction as either a Composite Offer or as a portion of a Composite Offer (the “Payment”) shall be [__________].  The Payment shall occur on [_date_] by wire transfer of immediately available funds to the following account:  [_____].]
Section 4:   Obligations of Lead Market Participant

4.1 The Lead Market Participant agrees to submit the Offer as either a Composite Offer or as a portion of a Composite Offer, on behalf of itself and the Non-Lead Market Participant, pursuant to the FCM Rules into the Forward Capacity Auction qualification process for the Capacity Commitment Period starting on [June 1, 2010] and ending on [May 31, 2011] (the “Composite Offer Submittal”).  The Lead Market Participant further agrees that, as part of its submittal of the Composite Offer, it will elect, in the event such Composite Offer is selected in the Forward Capacity Auction, to have the associated Capacity Supply Obligation and Capacity Clearing Price continue to apply for [_____] additional Capacity Commitment Periods.

4.2 The Lead Market Participant agrees to cooperate in good faith with the Non-Lead Market Participant, and take such actions as may be reasonably requested by the Non-Lead Market Participant, in order to (i) create and finalize the Composite Offer Submittal, including all supporting documentation and data necessary to support such Composite Offer Submittal and (ii) take such actions as may be reasonably requested by the Non-Lead Market Participant, in order to facilitate ISO-NE’s review of the Composite Offer Submittal and its offering into the Forward Capacity Auction for the duration of this Agreement.  

4.3 The Lead Market Participant agrees to comply with all applicable FCM Rules relating to Composite Offers.
4.4 To the extent that the Lead Market Participant and/or the Non-Lead Market Participant is a New Generating Capacity Resource or a New Demand Resource and the Parties agree to submit offers in the Forward Capacity Auction at prices below 0.75 times CONE, the Lead Market Participant agrees to include additional information relating to such offers as required under the FCM Rules. 
4.5 The Lead Market Participant agrees to supply the Non-Lead Market Participant with copies of:  (i) the final version of the Composite Offer Submittal, or the portion of the Composite Offer Submittal relating to the Offer, as submitted to ISO-NE, within [ten (10) Business Days] after such submittal, (ii) all notices, correspondence and other written documentation from ISO-NE relating to the Composite Offer Submittal, or the portion of the Composite Offer Submittal relating to the Offer, within [ten (10) Business Days] after receipt, and (iii) copies of all qualification determinations received from ISO-NE with respect to the Composite Offer Submittal, or the portion of the Composite Offer Submittal relating to the Offer, within [ten (10) Business Days] after receipt.
4.6 The Lead Market Participant and the Non-Lead Market Participant agrees and acknowledges that the Lead Market Participant shall remain the primary point of contact for ISO-NE with respect to the Composite Offer Submittal.

4.7 The Lead Market Participant agrees, for the benefit of both Parties, to cooperate in good faith with ISO-NE in order to facilitate ISO-NE’s review of the Composite Offer Submittal, including but not limited to ISO-NE’s determination as to the Qualified Capacity of the Lead Market Participant and the Qualified Capacity of the Non-Lead Market Participant.
4.8 Upon request, the Lead Market Participant agrees to inform the Non-Lead Market Participant of the total quantity of MWs submitted as part of the Composite Offer.

4.9 The Lead Market Participant agrees to notify the Non-Lead Market Participant promptly in the event the Lead Market Participant becomes aware of any facts or circumstances that may have a material adverse effect on the submittal or qualification of the Composite Offer in the Forward Capacity Auction, or the ability of the Lead Market Participant to offer such Composite Offer at the time of the Forward Capacity Auction.
Section 5:   Obligations of Non-Lead Market Participant

5.1 The Non-Lead Market Participant agrees to cooperate in good faith with the Lead Market Participant, and take such actions as may be reasonably requested by the Lead Market Participant, in order to (i) create and finalize the Composite Offer Submittal, including all supporting documentation and data necessary to support such Composite Offer Submittal and (ii) take such actions as may be reasonably requested by the Lead Market Participant, in order to facilitate the ISO-NE’s review of the Composite Offer Submittal and its offering into the Forward Capacity Auction for the duration of this Agreement. 

5.2 The Non-Lead Market Participant agrees to comply with all applicable FCM Rules relating to Composite Offers.
5.3 To the extent requested by ISO-NE, the Non-Lead Market Participant agrees to cooperate in good faith with ISO-NE with respect to ISO-NE’s review of the Composite Offer Submittal, including but not limited to ISO-NE’s determination as to the Qualified Capacity of the Non-Lead Market Participant.

5.4 The Non-Lead Market Participant agrees to notify the Lead Market Participant promptly in the event the Non-Lead Market Participant becomes aware of any facts or circumstances that may have a material adverse effect on the submittal or qualification of the Composite Offer in the Forward Capacity Auction, or the ability of the Lead Market Participant to offer such Composite Offer at the time of the Forward Capacity Auction.
Section 6:   Financial Assurance

[Note:  All provisions in the draft agreement relating to financial assurance are based upon proposed revisions to the FAP to address composite offers.  Such revisions have not yet received the approval of NEPOOL Participants and may be subject to further revisions depending on the outcome of that process.]

OPTION A
6.1 [The Lead Market Participant agrees and acknowledges that it remains solely responsible for any compliance with the ISO New England Financial Assurance Policies for Market Participants (the “Financial Assurance Policies”) associated with the Composite Offer, including compliance with, as applicable:  (i) any financial assurance deposit associated with the qualification of the Composite Offer in the Forward Capacity Auction (the “Qualification Deposit”), and (ii) any financial assurance requirements associated with the awarding of monthly Capacity Supply Obligations (the “Financial Assurance for Awarded Capacity Obligations”) to both the Lead Market Participant and the Non-Lead Market Participant as part of the Composite Offer in the Forward Capacity Auction.]
6.2  [The Non-Lead Market Participant acknowledges that the Lead Market Participant remains solely responsible for any compliance with the Financial Assurance Policies associated with the Composite Offer, including compliance with, as applicable:  (i) any Qualification Deposit, and (ii) any Financial Assurance for Awarded Capacity Obligations associated with the awarding of monthly Capacity Supply Obligations to both the Lead Market Participant and the Non-Lead Market Participant as part of the Composite Offer in the Forward Capacity Auction.]

OPTION B
6.3 [The Lead Market Participant agrees and acknowledges that pursuant to the ISO New England Financial Assurance Policies for Market Participants (the “Financial Assurance Policies”), the Lead Market Participant shall remain responsible, and such responsibility shall be imputed solely to the Lead Market Participant, for compliance with, as applicable:  (i) any financial assurance deposit associated with the qualification of the Composite Offer in the Forward Capacity Auction (the “Qualification Deposit”) relating to the Lead Market Participant’s Qualified Capacity, and (ii) any financial assurance requirements associated with the awarding of monthly Capacity Supply Obligations (the “Financial Assurance for Awarded Capacity Obligations”) to the Lead Market Participant as part of the Composite Offer in the Forward Capacity Auction.]

6.4 [The Non-Lead Market Participant agrees and acknowledges that pursuant to the Financial Assurance Policies, the Non-Lead Market Participant shall remain responsible, and such responsibility shall be imputed solely to the Non-Lead Market Participant, for compliance with, as applicable:  (i) any Qualification Deposit relating to the Non-Lead Market Participant’s Qualified Capacity, and (ii) any Financial Assurance for Awarded Capacity Obligations associated with the awarding of monthly Capacity Supply Obligations to the Non-Lead Market Participant as part of the Composite Offer in the Forward Capacity Auction.]
Section 7:  The Composite Offer
7.1 The Parties agree and acknowledge that all offers and bids for participation in the Forward Capacity Auction, including any Rationing determinations pursuant to the FCM Rules, must be submitted as part of the Composite Offer.  A listing of such offers and bids, and any Rationing elections, is attached hereto to this Agreement as Exhibit A.
7.2 The Parties agree and acknowledge that pursuant to the FCM Rules, the total quantity of MWs specified in the Offer between the Lead Market Participant and the Non-Lead Market Participant under this Agreement may be less than the total quantity of MWs submitted by the Lead Market Participant to ISO-NE as part of a Composite Offer and that the Lead Market Participant has the right to enter into agreements with other Non-Lead Market Participants to form such Composite Offer; provided, however, that the Lead Market Participant agrees to submit into the Forward Capacity Auction at least the total quantity of MWs specified in the Offer as part of such Composite Offer.
7.3 The Parties agree and acknowledge that to the extent the Lead Market Participant and/or the Non-Lead Market Participant is a New Generating Capacity Resource, New Import Capacity Resource or a New Demand Resource (“New Resource”), sufficient data to support the quantity of MWs that the New Resource is seeking to qualify to participate in the Forward Capacity Auction (the “Preliminary Qualified MWs”) will be submitted with the Composite Offer pursuant to the FCM Rules.

Section 8:   Additional Agreements
8.1 The Parties agree and acknowledge that if Rationing is elected by the Parties in Exhibit A, any Rationing done by ISO-NE in its administration of the Forward Capacity Auction shall not constitute an Event of Default under Section 12.

8.2 The Parties agree to continue to offer the quantity of MWs specified in the Offer in the Forward Capacity Auction until the Auction reaches a mutually agreed upon price (“Exit Price”), which price shall be specified in Exhibit A, and at which Exit Price the Composite Offer will be withdrawn from the Forward Capacity Auction.  Further, to the extent that either Party desires to amend the Exit Price at any point while the Forward Capacity Auction is being conducted, the Parties agree that contact regarding such amendment shall be made directly to the contacts identified in Section 16.4.  In the event that such contact is initiated by a Party, the other Party agrees to use commercially reasonable efforts to respond to such request within a reasonable timeframe.  No amendment shall be made under this section without the written mutual agreement of both Parties.

Section 9:   Representations and Warranties
Each Party represents and warrants with respect to itself to each other Party:

9.1 it is an entity duly organized, validly existing and in good standing under the laws of the jurisdiction in which it was formed and has all the requisite power and authority to carry on its respective business as currently conducted;

9.2 it is a Market Participant as of the Effective Date of this Agreement or will be a Market Participant when required to do so under the FCM Rules and is eligible under the ISO-NE Tariff and all other operative documents to participate in the Forward Capacity Market; 

9.3 it has all requisite power and authority to offer a specified quantity of MWs into the Forward Capacity Auction as part of a Composite Offer;

9.4 with respect to the Lead Market Participant, it has all the requisite power and authority to submit a Composite Offer in the Forward Capacity Market;

9.5 the execution, delivery and performance of this Agreement are within its powers, have been duly authorized by all necessary action and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any law, rule, regulation, order or the like applicable to it;

9.6 this Agreement constitutes its legally valid and binding obligation enforceable against it in accordance with its terms;

9.7 it is not Bankrupt and there are no proceedings pending or being contemplated by it or, to its knowledge, threatened against it which would result in it being or becoming Bankrupt;

9.8 there are no pending, or to its knowledge, threatened against it or any of its Affiliates, legal proceedings that could materially adversely affect its ability to perform its obligations under this Agreement;

9.9 it is acting for its own account, has made its own independent decision to enter into this Agreement and as to whether this Agreement is appropriate or proper for it based upon its own judgment, is not relying upon the advice or recommendations of the other Party in so doing, and is capable of assessing the merits of and understanding, and understands and accepts, the terms, conditions and risks of this Agreement; and
9.10 as applicable, its determination as to the Preliminary Qualified MWs that are submitted with the Composite Offer is based on reasonable assumptions as to all factual matters and reflects the most accurate information available to it.

Section 10:   Credit and Collateral Requirements
[Placeholder to allow Parties to negotiate their own credit and/or collateral requirements as between the Parties]
Section 11:   Qualified Capacity Agreements
[Note:  In lieu of Parties delaying payment until FCA Completion Date, Parties may negotiate to have formula based on CONE or the Exit Price, which are known quantities, instead of the Capacity Clearing Price, which is not known until the FCA is over.]
[Additional Note:  Parties may negotiate to have formula based on one or more Capacity Commitment Periods, which may or may not be less than the number of Capacity Commitment Periods selected as part of the Composite Offer.]
11.1 The Parties agree that where the Qualified Capacity of the Composite Offer accepted by ISO-NE to participate in the Forward Capacity Auction (the “Final Qualified MWs”) is less than the Preliminary Qualified MWs, and either but not both the Lead Market Participant or the Non-Lead Market Participant is a New Resource, such New Resource shall pay to the other Party an amount equal to the product of the difference between the Preliminary Qualified MWs and the Final Qualified MWs, the [Capacity Clearing Price / CONE / Exit Price in dollars per MW] of the Capacity Commitment Period in which the Composite Offer was submitted (as that price is indexed for inflation in the event of multiple Capacity Commitment Periods pursuant to the FCM Rules), the [number of Capacity Commitment Periods], and the number of months in which the Resource of the other Party comprises the portion of the Composite Offer attributable to the Capacity Supply Obligation associated with the Offer, which payment (adjusted for time value of money) shall be made within [ten (10) Business Days] after the [date ISO-NE notifies the Lead Market Participant of the Qualified Capacity for the Composite Offer] [FCA Completion Date]. 
11.2 The Parties agree that where the Final Qualified MWs is less than the Preliminary Qualified MWs, and where both the Lead Market Participant and the Non-Lead Market Participant are New Resources, each Party shall be obligated to pay to the other Party an amount equal to the product of the difference between the Preliminary Qualified MWs and the Final Qualified MWs associated with each Party, the [Capacity Clearing Price / CONE / Exit Price in dollars per MW] for the Capacity Commitment Period in which the Composite Offer was submitted (as that price is indexed for inflation in the event of multiple Capacity Commitment Periods pursuant to the FCM Rules), the [number of Capacity Commitment Periods], and the number of months in which the Resource of the other Party comprises the portion of the Composite Offer attributable to the Capacity Supply Obligation associated with the Offer.  The Parties hereby agree to discharge mutual obligations under this section due and owing to each other through netting, in which case all amounts owed by each Party to the other Party under this Section 11.2, shall be netted so that only the excess amount remaining due shall be paid by the Party who owes it, which payment (adjusted for time value of money) shall be made within [ten (10) Business Days] after the [date ISO-NE notifies the Lead Market Participant of the Qualified Capacity of the Composite Offer] [FCA Completion Date].  
Section 12:   Events of Default
12.1 An “Event of Default” shall mean, with respect to a Party (a “Defaulting Party”), where such Party has failed to comply in any material respect with any of its obligations or agreements contained in this Agreement, and such Defaulting Party fails to cure such noncompliance within [ten (10) Business Days] after receipt of written notice thereof (the “Default Notice”) by such other Party (a “Non-Defaulting Party”); provided that, notwithstanding anything to the contrary in the foregoing, elsewhere in this Agreement or in the ISO-NE Tariff, no cure period shall apply, no Default Notice is required and the Non-Defaulting Party shall be entitled to immediately exercise any rights or remedies under this Agreement, including under Section 13, upon the receipt of notice from ISO-NE that the Composite Offer, including the MW quantity contained in the Offer, has failed to quality or has been disqualified from participation in the Forward Capacity Auction.
12.2 Where the Composite Offer is disqualified from the Forward Capacity Auction due to the failure of the Lead Market Participant to use commercially reasonable efforts:  (i) to submit the Composite Offer Submittal in accordance with the FCM Rules; or (ii) to submit offers and bids in the Forward Capacity Auction consistent with the offers and bids listed on Exhibit A, unless otherwise waived by the Non-Lead Market Participant, the Non-Lead Market Participant shall be entitled to remedies under Section 13.
12.3 Where the Composite Offer is disqualified from the Forward Capacity Auction due to the failure of either the Lead Market Participant or the Non-Lead Market Participant to comply with any applicable financial assurance deposit requirements in accordance with the Financial Assurance Policies, the other Party shall be entitled to remedies under Section 13.
Section 13:   Remedies on Default
13.1 If an Event of Default exists and is not cured as provided for in Section 12.1, the Defaulting Party shall pay the following amounts to the Non-Defaulting Party (the “Default Payment”) on or before the following due dates by wire transfer of immediately available United States funds in accordance with the Non-Defaulting Party’s instructions:
[Note:  Options for Remedies of Default subject to negotiation as between the Parties, taking into consideration timing of Events of Default in proposing any formula (see notes in (c) below)  This template was not designed to negotiate this section for the parties, but rather to present several options that Parties may wish to pursue.  Parties may wish to use different formulas depending on whether the Capacity Clearing Price is known or unknown during the Event of Default timeframes, i.e., CONE or Exit Price Formula for Event of Defaults prior to FCA and Capacity Clearing Price for Events of Default at FCA.] 
a. all of the third party costs and expenses incurred by the Non-Defaulting Party in connection with this Agreement, the Composite Offer and the Event of Default (including the fees and expenses of its advisors, accountants and legal counsel), which payment shall be made within [five (5) Business Days] after receipt of an invoice by the Non-Defaulting Party setting forth such costs and expenses in reasonable detail;
b. [an amount equal to [__________], which payment shall be made within [five (5) Business Days] after the Event of Default] 
c. [an amount equal to the product of the Final Qualified MWs (or the Preliminary Qualified MWs if the Final Qualified MWs are not yet posted by ISO-NE), the [Exit Price // CONE // Capacity Clearing Price] for the Capacity Commitment Period in which the Composite Offer was submitted (as that price is indexed for inflation in the event of multiple Capacity Commitment Periods), and the [number of Capacity Commitment Periods selected in the Composite Offer Submittal,] which payment (adjusted for time value of money) shall be made within [five (5) Business Days] after [the Event of Default] [the FCA Completion Date]]
13.2 Any amounts not paid by the Defaulting Party under this Section 13 by the due date will accrue interest at a yearly fixed rate equal to the prime lending rate, as may from time to time be published in The Wall Street Journal under “Money Rates” on the day such rate is established (or if not published on such day on the most recent preceding day on which published), such interest to be calculated from and including the due date to, but excluding, the date the delinquent amount is paid.

13.3 The Parties acknowledge and agree that any payment made under this Section 13 of the Agreement constitutes a reasonable approximation of harm or loss, and is not a penalty or punitive in any respect.
Section 14:   Limitations of Liability

14.1 EXCEPT AS SET FORTH IN SECTION 13.1 and 16.2, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR SPECIAL, INDIRECT, CONSEQUENTIAL, PUNITIVE, OR EXEMPLARY DAMAGES, WHETHER IN CONTRACT, TORT, STRICT LIABILITY, STATUTORY LIABILITY, OR OTHERWISE, ARISING OUT OF OR RELATING TO THIS AGREEMENT, INCLUDING ANY LOSS OF PROFITS, EARNINGS, REVENUE, USE, DATA, CONTRACT OR GOODWILL, EVEN IN SITUATIONS WHERE A PARTY HAS KNOWLEDGE OF THE POSSIBILITY OF SUCH DAMAGES.  

Section 15:   Confidentiality
15.1 Confidentiality.  The Parties agree to use the contents of this Agreement and all information, representations, documents, drawings, plans, contracts, agreements or data each Party receives hereunder (“Confidential Information”) exclusively in the performance of this Agreement and shall treat such Confidential Information as confidential and shall exercise the same level of care it uses to maintain the confidentiality of its own information.  Such confidentiality obligation shall not apply to information that:

a. is or becomes generally available to the public other than as a result, directly or indirectly, of a disclosure by such Party or by other persons to whom such Party disclosed such information;
b. is already in the possession of such Party without being subject to another confidentiality agreement;
c. is or becomes available to such Party on a non-confidential basis from a source other than the other Party or its representatives, provided that such source is not bound by a confidentiality agreement;
d. is independently developed by such Party without the use of the other Party’s confidential information; or
e. is required to be disclosed in order to comply with any applicable law, regulation, or any ISO-NE requirement, provided however, that such Party shall not be responsible for the prevention of such disclosure, but shall give the other Party notice of such requirement prior to any such disclosure and an opportunity to participate in discussion with the relevant authorities.
15.2 In addition to the provisions in this Section 15 of the Agreement, each Party agrees to enter into additional confidentiality or non-disclosure agreements at the reasonable request of the other Party in order to perform under this Agreement.

15.3 All documents and materials containing Confidential Information received by a Party from the other Party shall be promptly returned upon termination of this Agreement.

Section 16:   Miscellaneous
16.1 Assignment.  Neither Party shall assign, delegate or otherwise transfer (collectively, an “Assignment”) this Agreement, including through a Capacity Supply Obligation Bilateral pursuant to the FCM Rules, or any of its rights or obligations hereunder without the prior written consent of the other Party.  Notwithstanding the foregoing, either Party may, without the need for consent from the other Party, make an Assignment of this Agreement (i) to an Affiliate of such Party, which Affiliate’s creditworthiness as measured by the other Party is equal to or higher than that of such Party, (ii) for collateral security purposes in connection with any financing or other financial arrangements, (iii) in connection with a sale of all or substantially all of its assets to any person or entity whose creditworthiness as measured by the other Party is equal to or higher than that of such Party.  Any assignee of all or any portion of a Party’s interest hereunder shall assume and agree in writing to perform all of the obligations of its assignor arising hereunder after the effective date of such Assignment.  Any Party making an Assignment shall promptly notify the other Party thereof and furnish such Party a copy of such Assignment.  Nothing contained herein shall prevent a Party from designating representatives to act on its behalf hereunder, but a Party shall be fully responsible for the acts or omissions of its representatives.

16.2 Indemnity.  Each Party shall indemnify, defend and hold harmless the other Party from and against any third party claims or actions, threatened or filed and, whether groundless, false, fraudulent or otherwise, that directly or indirectly relate to the subject matter of an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, whether incurred by settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after the termination of this Agreement arising from or out of any event, circumstance, act or incident first occurring or existing during the Term of this Agreement.   
16.3 No Partnership or Joint Venture.  Nothing in this Agreement shall be construed as creating a partnership or joint venture among the Parties or creating liability on the part of one Party for the acts or omissions of any other Party.

16.4 Change in Law.  In the event that any statute, rule, regulation or order is changed by order of the FERC or any court that has a materially adverse effect on the performance of the Parties under this Agreement or substantially alters the structure of the Forward Capacity Market, the Parties agree to negotiate in good faith to determine whether to modify this Agreement to accommodate such change or to terminate this Agreement by mutual agreement.

16.5 Notices.  All notices, requests, demands, claims and other communications or deliveries hereunder shall be in writing and (i) delivered in person or by courier, (ii) sent by facsimile transmission, or (iii) mailed certified first class mail, postage prepaid, return receipt requested, to the appropriate party at the following addresses:
If to Lead Market Participant:




With a copy to:



It to Non-Lead Market Participant:




With a copy to:



or such other address as a Party may designate to the other Party by notice given as provided herein.  Such notices shall be effective (i) if delivered in person or by courier, upon actual receipt by the intended recipient, (ii) if sent by facsimile transmission, when the sender receives confirmation that such notice was received at the facsimile number of the addressee, or (iii) if mailed, upon the date of delivery as shown by the return receipt therefor.

16.6 Integration; Amendment.  This Agreement constitutes the entire agreement and understanding of the Parties relating to the subject matter hereof and supersedes all prior agreements and understandings, whether oral or written, relating to the subject matter of this Agreement.  This Agreement and Exhibit A may not be amended except in writing signed by the Parties.

16.7 Force Majeure.  Neither Party shall be responsible for any failure to perform its obligations under this Agreement during the period that such failure is caused by acts of God, civil or military unrest, acts of public enemy, riots, war, strikes, lack or failure of public telecommunications or transportation facilities, fire, explosion, flood, earthquake, laws or governmental regulations or other causes that are beyond the reasonable control of such Party.  If such event of force majeure obstructs the offering of the Composite Offer in the Forward Capacity Auction, the Parties shall consult to determine whether this Agreement should be modified to address issues related to the event of force majeure and the terms and conditions of any such modification or termination.  The Party facing an event of force majeure shall use its reasonable efforts to remedy that situation as well as to minimize its effects, and shall promptly notify the other Party of adverse effects under this Agreement.  

16.8 Severability.  Should any provision of this Agreement be held unenforceable in law such provision shall be severed from this Agreement and the balance of this Agreement shall be binding on the Parties as if the severed provision has never existed, unless performance of this Agreement is rendered legally impractical or no longer fulfills the Parties’ objectives.

16.9 Multiple Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, and it will not be necessary in making proof of this Agreement or the terms of this Agreement to produce or account for more than one of such counterparts, provided that the counterpart produced bears the signature of the party sought to be bound.

16.10 No Third Party Beneficiaries.  Nothing contained herein is intended or shall be deemed to create or confer any rights upon any third person not a party hereto, whether as a third-party beneficiary or otherwise, except as expressly provided herein.

16.11 Successors and Assigns. This Assignment Agreement shall be binding upon and inure to the benefit of the Lead Market Participant and the Non-Lead Market Participant, and their respective successors and permitted assigns.

16.12 Governing Law.  This Agreement and any provisions contained herein shall be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts, without reference to its conflict of law principles.

16.13 Survival.  Sections 12, 13 and 15 shall survive a termination of this Agreement.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized representatives as of the respective dates set forth below.

By:______________________



By:______________________

Name:____________________



Name:____________________

Title:_____________________



Title:_____________________

Date:_____________________



Date:_____________________
EXHIBIT A
Lead Market Participant MW

	Asset ID
	Jan
	Feb
	Mar
	Apr
	May
	Jun
	Jul
	Aug
	Sep
	Oct
	Nov
	Dec

	
	
	
	
	
	
	
	
	
	
	
	
	


Non-Lead Market Participant MW

	Asset ID
	Jan
	Feb
	Mar
	Apr
	May
	Jun
	Jul
	Aug
	Sep
	Oct
	Nov
	Dec

	
	
	
	
	
	
	
	
	
	
	
	
	


Rationing:  The Composite Offer [will/will not] be rationable.

Exit Price:  The Composite Offer will be withdrawn from the Forward Capacity Auction at a price of [$     /kW-month] [may be expressed in up to five (5) price-quantity pairs].
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