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WRITER'S DIRECT DIAL

(202) 775-6814

squirk@sandw.com

October 20, 2005

VIA ELECTRONIC SERVICE
The Honorable Magalie Roman Salas

Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Room 1A-East, First Floor

Washington, D.C. 20426

RE:
Richard Blumenthal, Attorney General for the State of Connecticut, et al.  v. ISO New England Inc., Docket No. EL05-150-000
Dear Ms. Salas,


Attached for electronic filing in the above-referenced docket is the Answer of ISO New England Inc. to Complaint Requesting Fast Track Processing of Richard Blumenthal, Attorney General for the State of Connecticut, et al.

If you have any questions or concerns regarding this filing, please feel free to contact me at the address above.  Thank you for your assistance in this matter.

Respectfully submitted,








/s/











Sherry A. Quirk, Esq.







Stanley P. Wolf, Esq.

Counsel for ISO New England Inc.

SAQ/spw

cc:
Official Service List 

UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Richard Blumenthal, Attorney General for    )

The State of Connecticut, the Connecticut     )

Office of Consumer Counsel, the                   )

Connecticut Municipal Electric Energy         )

Cooperative and the Connecticut Industrial   )

Energy Consumers                                         )

                                                                        )


v.                                                          )

Docket No. EL05-150-000

                                                                        )

ISO-New England Inc.                                  )

ANSWER OF ISO NEW ENGLAND INC. TO

COMPLAINT REQUESTING FAST TRACK PROCESSING

of Richard Blumenthal, Attorney General for 

the State of Connecticut, et al.

Pursuant to Rules 206 and 213 of the Rules of Practice and Procedure of the Federal Energy Regulatory Commission (“FERC” or “Commission”), 18 C.F.R.

§§ 385.206 and 385.213 (2005), and the Commission’s Notice of Complaint issued September 13, 2005, as augmented by its Notice of Extension of Time issued September 15, 2005,
 ISO New England Inc. (the “ISO”) hereby files its Answer to the Complaint
 filed by the Connecticut Representatives
 on September 12, 2005, in the above-captioned proceeding. 

I. INTRODUCTION

On September 12, the Connecticut Representatives filed their Complaint seeking to amend Market Rule 1
 of the ISO’s Tariff to force all resources in the State onto purported cost-based rates for their facilities.
  The Complainants' stated predicate for this requested relief is that several units in Connecticut are operating under the terms of Reliability Must-Run ("RMR") contracts and, in Complainants' view, this results in the remaining units earning "supra-competitive" returns that must be precluded.  Fundamentally, the Complaint alleges that the mixed regime of cost-based compensation and purely market-based compensation is per se not just and reasonable and, therefore, the Commission must impose cost-based rates on the Bridgeport Harbor 3 coal-fired unit and on the Millstone 2 and Millstone 3 nuclear units.

The ISO shares the incontrovertible view of the Connecticut Representatives that only just and reasonable rates can be charged to consumers and paid to generators.  However, the ISO disagrees that the current rate structure is providing compensation that is not just and reasonable.  As demonstrated herein, the Complainants seek to relitigate issues which they have already unsuccessfully presented to the Commission in the past and where they once again in their Complaint fail to show that the current structure is unjust and unreasonable.  

The Connecticut Representatives ignore the Commission’s previous determinations, in a series of orders, that the current rate structure based on the locational marginal pricing (“LMP”) of Standard Market Design (“SMD”) in New England is just and reasonable.  The Connecticut Representatives also disregard the Commission’s orders requiring the ISO to develop and implement a locational installed capacity market to replace RMR contracts.  While the Commission has found in orders over the last two years that market flaws exist in New England thereby requiring out-of-market solutions, the Commission did not find that generators were being paid too much, as the Connecticut Representatives argue.  Rather, the Commission found that the market structure resulted in inadequate compensation for some generators needed for reliability.  In light of its findings regarding unjustly and unreasonably low compensation, the Commission authorized the use of RMR agreements in the current LMP markets while a capacity market solution is being developed, finding that the use of RMR agreements would be just and reasonable in an LMP-based market until a market-based solution to the under-compensation issue is implemented.  The Commission made this determination not to enshrine RMR contracts as the solution to market flaws, but as a transitional measure to justly compensate units needed in Connecticut for reliability pending the development of a market solution to replace RMR contracts.


Further, the Complainants offer no basis for a finding of changed circumstances that would merit a re-examination of the Commission’s prior determinations.  The heart of the Connecticut Representatives’ Complaint is that the increase in the number of RMR agreements in an LMP market operates to set the compensation for generators operating solely in the market at a level that is unjust and unreasonable.  However, this is simply a reiteration of the same concerns raised, or which could haven been raised, and were rejected by the Commission when considering and approving an LMP-based market or when approving the RMR contracts.  Complainants challenge the use of LMP to set prices but have failed to demonstrate that LMP is not competitive.
  In fact, as demonstrated herein, LMPs are working as they should and are competitive.  The Complaint should therefore be dismissed as an impermissible collateral attack on the Commission’s prior orders approving RMR contracts within the context of the LMP-based market. 


In the alternative, even if the Commission permits relitigation of the arguments raised by the Connecticut Representatives, which the ISO strongly opposes, the Connecticut Representatives have failed to meet their burden under Section 206 of the Federal Power Act (“FPA”).
  The Complainants seek both to rewrite sections of the ISO’s Commission-approved tariff and indirectly challenge the Commission’s approval of market-based rates for generators in Connecticut.
  The Complainants, however, have not made the required showing that the ISO’s current rules governing compensation of generators without RMR contracts are unjust and unreasonable.
  Nor have the Connecticut Representatives demonstrated that the market rates approved for power suppliers in Connecticut are unjust and unreasonable and thus, the first prong of the test under Section 206 has not been met. 


Indeed, the simple facts of market performance demonstrate that the Complainants, even if they so attempted, could not meet their burden of showing that the rates are not just and reasonable.  Complainants recognize that in the current market, “plants operating under RMR contracts bid their energy . . . based on their non-fuel operating costs and a current index of fuel costs” and that “in a competitive market . . . price is close to marginal cost,”
 although they fail to draw the necessary conclusion from these two facts that the increased reliance on RMR contracts actually drives market prices closer to true marginal costs.  In contrast, in constrained markets, non-RMR sellers are permitted to offer into the market at up to $25/MWh above their marginal cost without facing mitigation.  Complainants have not demonstrated that LMP pricing is working other than as intended by the Commission, or that the resulting pricing is not competitive.  


Contrary to Complainants’ assertions, Connecticut is not a completely isolated market where manipulative generators and unsound markets are creating unreasonably high prices.  Instead, the publicly available data demonstrates that the average LMP that the Millstone and Bridgeport units received was actually less than the average LMP for the New England Hub.  Further, the average LMP for the Connecticut load zone for the last 12 months was only $2.71/MWh more than it was for the Hub.  This factual pattern is simply not indicative of a failed market design but, rather, is a clear indication that the region’s energy market is working well and sending slightly higher price signals in Connecticut as is appropriate to encourage investment in a constrained area.


Complainants' other factual assertion - that nuclear and coal plants are earning supra-competitive returns due to flawed markets - is equally misguided.  Assuming that the Millstone nuclear units and the Bridgeport Harbor coal unit are currently earning more than their respective costs of service,
 the cause is not a market flaw but, rather, the product of a proper market price signal.  Complainants are correct, all else held constant, that as gas prices rise and the LMPs are set by gas-fired generation, the revenues earned by nuclear and coal units will rise.  This is a strong price signal that non-gas units should be built in both Connecticut and the rest of New England.  If this occurs and the price of gas remains high, LMPs will more and more frequently be set by non-gas units and gas units will receive less revenue.  Looked at from another perspective, if gas became very cheap, nuclear and coal plants would suffer lower revenues and the market signal would be to build more gas plants.  This is the way that the markets were designed to function and they are functioning properly.  The problem that remains, and for which the Commission is seeking a solution, is that the markets are incomplete, due to the lack of an effective capacity market, and when that flaw is remedied, markets will replace most, if not all, RMR contracts. 


It is critical to note one other point where Complainants misperceive the ISO’s position.  Upon the implementation of an effective capacity market, the ISO's view is that, to the greatest extent possible, RMR contracts should be eliminated.  To this end, the ISO will work with the New England stakeholders to develop, file for Commission approval, and implement appropriate rules that make RMR contracts a true matter of last resort.  This may include requiring an applicant to seek to retire in order to qualify for an RMR contract and also mandating retirement for units that apply for and receive such treatment when they are no longer needed.  Additionally, the possibility of only allowing recovery of "going forward" costs, rather than full cost of service, under RMR contracts must be carefully considered.


Additionally, Complainants should be barred from pursuing this Complaint for failure to follow the NEPOOL stakeholder process.  The Commission has emphasized the importance of this process and Complainants’ failure to follow it constitutes a fatal flaw.

Finally, the Complainants have not made an adequate showing of why the Commission should provide fast track processing for this proceeding if this Complaint is not dismissed based upon written pleadings.  The issues complained of are not new – to the contrary, they have all been subject to extensive litigation.  Nor is the Complaint of the highly credible and persuasive character found appropriate for fast tracking by the Commission.  If the Commission requires relitigation, expedition is not necessary.

For these reasons, the Commission should dismiss the Complaint.  If it is not dismissed, the Commission should not provide fast track processing.

II. COMMUNICATIONS


The ISO is the private, non-profit entity that serves as the regional transmission organization (“RTO”) for New England.  The ISO operates the New England bulk power system and administers the New England energy markets pursuant to the ISO Tariff and the Transmission Operating Agreement with the New England transmission owners.  In its capacity as an RTO, the ISO has the responsibility to protect the short-term reliability of the control area and to operate the system according to reliability standards established by the Northeast Power Coordinating Council and the North American Electric Reliability Council.


All correspondence and communications to the ISO in this proceeding should be 

addressed to:


	Theodore J. Paradise, Esq.*

ISO New England Inc.

One Sullivan Road

Holyoke, MA  01040-2841

Tel:   (413) 540-4585

Fax:  (413) 535-4379

E-mail: tparadise@iso-ne.com

	Sherry A. Quirk, Esq.*

Stanley P. Wolf, Esq.

Robin E. Remis, Esq.

Sullivan & Worcester, LLP

1666 K St., NW, Ste. 700

Washington, DC  20006

Tel:   (202) 775-6814

Fax:  (202) 293-2275

E-mail: squirk@sandw.com


*Persons designated for service

III. BACKGROUND

A. The Connecticut Representatives’ Complaint 



the Connecticut Representatives seek to amend Market Rule 1 to require that all electric generation facilities that have been designated as RMR Resources pursuant to the ISO’s Tariff
 or are otherwise determined by the ISO as necessary for reliability in Connecticut must apply to the Commission for purported cost of service compensation.
  The Complaint essentially seeks to require cost of service compensation for all generation in the State because, in the Complainants' view, some generation (particularly nuclear and coal fired units) are earning "supra-competitive" returns and this must be prevented.  The Complainants allege that under New England's SMD, employing purely market-based compensation while allowing RMR contracts for needed units provides all generators with unwarranted returns.  The Complaint asserts that the cost-based returns for the RMR units are “far above what they would receive in a competitive region-wide market, while lower variable cost generating units have opted to continue to operate as if there were an open, competitive market, charging whatever the market will bear and collecting profits far in excess of their cost of service and what they would receive in a regulated market.”
  The Connecticut Representatives request “fast track” processing for their Complaint. 

B. The Development of Electricity Markets in the Northeast

1. Pre-SMD Development      

To place the Complaint in the proper perspective, a brief history of the development of the New England electricity markets and RMR contracts is useful.  During the late 1990's, most of New England's vertically integrated utilities divested nearly all of their generation.  The switch to wholesale power markets commenced in 1997 with the Commission’s approval of the establishment of ISO-NE to satisfy the Independent System Operator provisions of Order No. 888,
 and to manage the restructured regional wholesale power markets of New England.
  This divestiture and implementation of wholesale markets marked the end of vertically integrated utilities and cost of service regulation of generation in the region and was done under the mandate of each of the New England states, save Vermont and New Hampshire.
  The resources were generally sold at significantly above their book value and the premiums were given back to customers in the forms of rate freezes, below market electricity rates and reductions in stranded costs.  Northeast Utilities (“NU”) alone received over $1.2 billion for the Millstone units.
  Simultaneously, the region received significant investment (eventually totaling at least $6 billion) in new, efficient, combined-cycle gas generation.  The market rules that were in effect when the asset acquisitions and new investment occurred featured uncapped region-wide capacity and energy markets.

In early 2000, two critical events occurred.  First, significant market power problems appeared to be impacting the region-wide capacity market.
  As a result, the market was modified and a vertical demand curve with a cap at a deficiency charge of $4.86/kW-mo was implemented that provided capacity compensation to generators if the system was short of capacity but otherwise provided little, if any, revenue. 
  This capacity market was region-wide and did not value capacity by location.  Second, after the heat wave of May 8, 2000, energy price caps were placed on the market.
  These price caps limited generators' offers to $1,000/MWh.  As more fully described below, these changes in the market structure gave rise to the possibility and, indeed, the reality of generators under-recovering their costs, and underscored the need for an effective locational capacity market.  

2. Adoption of SMD and the Simultaneous Need for RMR Contracts

On September 20, 2002, the Commission issued its order adopting a standard market design incorporating locational marginal pricing for the New England markets.
  In general, the ISO’s LMP-based market sets the price based upon the offer of the marginal unit and reflects any binding transmission constraints on the system.  In effect, LMP sets the price for all units at a region-wide clearing price for the next kilowatt of generation if there is no congestion on the system.  If congestion exists for a specific import constrained zone, the clearing price for that zone will be set by the marginal unit within the zone.
 As a consequence of the September 20 Order, SMD went live in New England on March 1, 2003,
 over the opposition of CTAG.  After failing to persuade the Commission not to adopt SMD, CTAG filed for rehearing,
 for a stay with the US Court of Appeals for the D.C. Circuit,
 and then with the Commission.
  All were denied.
 

As a result of both offer caps and ineffective capacity markets, the Commission has struggled, both in New England and nationally, with the problem of generators that sought to retire, but were needed for reliability in specific local areas.  In the September 20 Order on SMD, in its discussion of a locational capacity market, the Commission discussed the need to identify acceptable mechanisms for ensuring “that capacity resources are located where it is most efficient” as well as determining “which method of compensation is most efficient and workable.”
  The Commission stated that it expected this issue to be discussed in its SMD proceeding, and a final rule would identify mechanisms that would be acceptable.


The weak transmission system within Connecticut and Connecticut’s limited ability to import power mean that virtually all generators in Connecticut are needed for reliability.
  The situation was particularly acute in Southwest Connecticut at the time that the first RMR contracts were signed.
  The lack of a locational capacity market and the capped energy market meant that many needed units in Southwest Connecticut and Boston could not earn enough money to stay in operation.  This resulted in the filing of RMR contracts, the first in this series which were filed by the NRG Companies (“NRG”) on February 26, 2003, covering 1,728 MW of generating capacity located within Connecticut.  


In an order issued April 25, 2003,
 the Commission addressed NRG’s RMR contract proposal and outlined its general approach to generator compensation issues in New England.  Tellingly, for this proceeding, the Commission stated:

RMR contracts suppress market-clearing prices, increase uplift payments, and make it difficult for new generators to profitably enter the market.  That is because under current market rules, generators operating under a cost-of-service RMR contract must offer power under a Stipulated Bid Cost that includes stipulated marginal, start-up and no-load costs.  The units are then entitled to a monthly fixed cost payment to the extent that revenues earned from the energy market, including any payments for start-up and no-load costs, do not recover allowable capacity costs and fixed O&M costs.  As a result, expensive generators under RMR contracts receive greater revenues than new entrants, who would receive lower revenues from the suppressed spot market price.  In short, extensive use of RMR contracts undermines effective market performance.  In addition, suppressed market clearing prices further erode the ability of other generators to earn competitive revenues in the market and increase the likelihood that additional units will also require RMR agreements to remain profitable.  Therefore, we believe that ISO-NE, rather than focusing on and using stand-alone RMR agreements, should incorporate the effect of those agreements into a market-type mechanism. 

Exercising its FPA Section 206 authority, the Commission in the April 25 Order further directed revisions to Market Rule 1 to lessen the need for RMR agreements in the short-term by creating the Peaking Unit Safe Harbor (“PUSH”) bidding mechanism.
  However, to provide a long-term solution to the RMR contract problem and the problem of ensuring that needed generation receives adequate compensation, the Commission also directed the ISO “to file no later than March 1, 2004 for implementation no later than June 1, 2004, a mechanism that implements location or deliverability requirements in the ICAP or resource adequacy market . . . so that DCAs may be appropriately compensated for reliability.”
  


On March 1, 2004, the ISO submitted a filing (“March 1 Filing”) in compliance with the April 25 Order that a locational capacity market or deliverability requirements be implemented in New England by June 1, 2004.  On June 2, 2004, the Commission issued an order
 which addressed the ISO’s March 1 Filing, accepting the conceptual underpinnings of the ISO's proposal, postponing the June 1 effective date for nineteen months until January 1, 2006, and establishing an evidentiary hearing regarding that filing.  The Commission made a finding that units were not able to earn sufficient revenues through the markets,
 and until locational ICAP (“LICAP”) is implemented, it would extend the PUSH mechanism and would consider RMR contracts to ensure that market participants are appropriately compensated for reliability services in the short-term.
  On August 10, 2005,
 the Commission issued an order again delaying implementation of LICAP from January 1, 2006, until at the earliest October 1, 2006.


Notably, the Connecticut Representatives have been at the forefront in opposition to implementation of the LICAP mechanism in New England,
 having also opposed SMD.
  The Brief on Exceptions filed by the Connecticut Parties, which included CTAG and Consumer Counsel, protested, inter alia, the implementation of LICAP prior to the completion of planned transmission upgrades.
  When offered an opportunity by the Commission to present an alternative to LICAP,
 with the exception of the Consumer Counsel, none of the Complainants could identify any solution they could support as a remedy to under-compensation of generators.

3. Subsequent Orders Finding That Particular RMR Contracts Are Just And Reasonable As An Interim Measure
Consistent with its policy articulated in the SMD Orders and largely as a consequence of the extended delay in implementation of an effective capacity market, the Commission has issued a series of orders related to RMR agreements in New England, where it has repeatedly reiterated the following concept: RMR agreements are meant to be an interim measure until a locational capacity market that appropriately compensates generation by location is instituted in New England so generators can receive true, rather than understated market-based rates.
  Almost all of the RMR agreements accepted by the Commission expire at the time that the LICAP mechanism is to be implemented in New England.
  In this respect, the Commission said:

[P]rocedures are well underway at the Commission to address the long-term solution to the capacity situation in Connecticut and the New England region at large.  Once the LICAP mechanism currently being addressed by the Commission is implemented, capacity in New England will be more appropriately valued based on its location.  Those values will allow generators to receive more appropriate, market-driven prices than they receive under the current market rules, and out-of-market contracts will no longer be required.  For this reason, the RMR Agreements the Commission is addressing in this interim period expire when the LICAP market begins.  Additionally, prices driven by location will encourage investment in infrastructure in areas where it is needed most, including the Southwest Connecticut area where the facilities in question are located.  New infrastructure will allow lower cost and more efficient resources to compete with the older, inefficient units like those currently receiving RMR payments, resulting in savings to customers.

To be designated as an RMR generator, the unit must not “have an opportunity to recover an adequate amount of fixed costs through the energy, reserves, or capacity markets.”
  Consistent with this requirement, a two-part test has been used by the Commission in determining whether to accept an RMR agreement: (1) whether the generator is needed for reliability, and (2) absent the RMR agreement, whether the generator will be unable to continue operations.
  The orders
 focus on the context and reasons for the Commission’s allowance of RMR agreements.  

As explained earlier, in an attempt to properly compensate generators, the Commission has introduced bidding under the PUSH mechanism.  This mechanism has been successful in some instances, but not others.  In RMR orders addressing PUSH units, the Commission noted that particularly older units have not been able to recover enough to remain in operation under the PUSH mechanism because they have higher marginal costs, are seldom run, and are frequently subject to mitigation under the current market rules.
  
Over the past two years, the Commission has accepted RMR agreements with limited terms based on the fact that the units covered by the agreements were performing poorly under the PUSH bidding mechanism.
  The basis for these agreements, as stated in Bridgeport, was the concern that absent a cost of service agreement, these older, inefficient peaking/intermediate units which were needed for reliability would not continue to operate.”
  However, the Commission required that these RMR agreements terminate on the day that a location-based capacity or deliverability requirement is implemented in New England.  It further expressed confidence that “once a permanent location-based capacity or deliverability requirement is established in New England, out-of-market arrangements, like RMR agreements, would no longer be necessary to maintain reliability.”

In several of the cited, recent orders, the Commission has allowed newer, more efficient, baseload facilities to obtain limited-term RMR agreements.  While recognizing the differences in operations of these newer units, the Commission focused on two important similarities to the older units: (1) the units are needed for reliability and (2) the facilities owners were unable to earn sufficient revenues to keep generation operational due to market flaws.
  For example, in Milford, the Commission noted that the generator, after paying its variable fuel expenses, earned insufficient revenues to pay the costs ordinarily necessary to keep a facility available, such as fixed O&M, administrative and general and taxes.
  The Commission’s view remains, however, that RMR agreements should be a tool of last resort for a generator,
 and thus it will not make a carte blanche determination on RMR agreements.  The Commission will “examine the facts in each instance against the standard of Section 205(a) of the FPA that all rates and charges demanded … shall be just and reasonable.”
 

Again, the Connecticut Representatives have been vocal opponents of many of these RMR agreements.
  Indeed, in many instances, both CTAG and CMEEC have fought both the need for, and compensation of, resources needed for reliability in Connecticut.  Taken together, Complainants have opposed SMD, opposed LICAP, opposed RMR contracts and now seek to have all resources compensated under RMR agreements. 

4. Market-Based Rates Approved For The Units In Issue

The coal and nuclear units whose compensation the Connecticut Representatives challenge possess current authority to charge market-based rates.  During the course of the units obtaining and renewing market-based rate authority, no person has alleged any of the issues now presented in the Complaint.


With regard to the Millstone 2 and 3 units at issue here, Dominion’s market-based rate tariff was accepted by the Commission by letter order on July 24, 2000 in Docket No ER00-2839-000.  By orders issued May 25, 2005 and August 25, 2005,
 the Commission accepted the updated market power analysis of the Dominion companies and allowed them to charge market-based rates for an additional three years.  In addition, in conjunction with its purchase of generation units formerly owned by USGen, Dominion recently submitted a market analysis showing that, as a group, its generators in New England did not have excessive market power there, and on December 10, 2004, the Commission issued a letter order
 accepting that analysis and granting market-based rate authority for the units previously owned by USGen.  


With regard to the Bridgeport Harbor 3 unit in question here, Wisvest’s application for market-based rate authority was originally granted by order issued February 10, 1999.
  Subsequently, Wisvest Corporation transferred its ownership interest in Wisvest-Connecticut, LLC (including the Bridgeport Harbor Station) to PSEG Fossil LLC (“PSEG Fossil”).
  By order issued November 4, 2002, the Commission approved Wisvest’s request to continue market-based rate authority required by a change in ownership.
  The Commission rejected arguments that the change in ownership required conditioning Wisvest’s market-based rate authority on automatic mitigation procedures.
  The Commission, on February 28, 2003, accepted Wisvest’s updated market power analysis, allowing it to charge market-based rates for an additional three years.

 
Only one of the Connecticut Representatives filed a protest in those proceedings.  The Commission fully considered and rejected that protest.  The Connecticut Representatives now implicitly challenge the market-based rate authority of these entities in this proceeding.

IV. STATEMENT OF ISSUES 


This Answer is intended to address all issues fairly raised in the Complaint.  

1. 
The Complaint is an impermissible collateral attack on various Commission SMD orders, RMR orders, orders authorizing entities to charge market-based rates, and orders establishing the LICAP proceeding, and should be dismissed.

2.
In the alternative, the Complaint should be dismissed for failing to make the required showing under Section 206 of the FPA that the market structure in New England, as currently approved by the Commission and in effect, is unjust and unreasonable.

3. 
In the alternative, the Complaint should be dismissed for failure to follow the stakeholder process.

4. 
In the alternative, if the Complaint is not dismissed, the Complaint should not be set as a fast track proceeding.  Under FERC’s fast track procedures, fast track processing will be available when a complainant presents a “highly credible claim and persuasive showing that standard processes will not be capable of resolving the complaint promptly enough to provide meaningful relief.”
  The Connecticut Representatives have not made this requisite showing here.

V. ARGUMENT  

A. The Connecticut Representatives’ Complaint is an Impermissible Collateral Attack on FERC’s Orders Approving LMP as the Appropriate Energy Pricing Model in New England and Granting Market-Based Rate Authority. 

1. The Commission Has a Long-Standing Policy Against Re-litigation of the Same Issues.
By filing the Complaint, the Connecticut Parties seek to relitigate the market structure in New England, disregarding the Commission's long-standing policy against such wasteful administrative process.  In Alamito Company,
 the Commission stated that the basis for this doctrine is  

the fact that it is contrary to sound administrative practice and a waste of resources to relitigate issues in succeeding cases once those issues have been fully determined. Absent a showing of significant change in circumstances, the relitigation of an issue is simply not justified.  Sound public policy reasons support the Commission's policy against relitigation of issues.  Regulatory proceedings before the Commission frequently involve numerous parties and issues.  Finality could never be achieved if a single party could avoid litigation of an issue by not actively participating in the development of a record and thereby preserve its right to litigate the issue in subsequent proceedings.


A number of recent cases demonstrate that the Commission continues to apply this policy rigorously, against parties who participated in the proceeding as well as those who did not.  In Entergy Nuclear Operations Inc. v. Con. Ed. Co. of New York,
 for example, the Commission stated: 

Collateral attacks on final orders and relitigation of applicable precedent by parties that were active in the earlier cases thwart the finality and repose that are essential to administrative efficiency and are strongly discouraged.


The Commission’s policy against relitigation of settled issues is applied with particular force in matters of market structure, such as SMD.
  Notably, in a complaint brought by NU with respect to a feature of SMD, the Commission firmly dismissed the challenge as an impermissible collateral attack.
  The Commission stated:
 

ISO-NE and NEPOOL submitted its SMD proposal on July 15, 2002, with the Commission issuing its first ruling on September 20, 2002.  Marginal losses and the refund mechanism were part of the Commission-accepted LMP calculations and are currently part of the rate on file with the Commission. 

The Commission stated, in reviewing the argument advanced by NU, “The Commission has found that LMP is the appropriate pricing mechanism for ISO-NE.”
  The Commission observed, “Northeast Utilities did not seek rehearing of the September 20 Order and … its current arguments with respect to the methodologies for marginal losses and refunds are essentially a collateral attack on that order.”
  The Commission concluded:

Northeast Utilities has not met the requirements under section 206 of the Federal Power Act to warrant a change in the marginal loss procedures accepted and on file with the Commission…[I]t has not shown that the currently effective…rate and refund methodology are no longer just and reasonable.

The Commission’s reasoning is clearly applicable to the Complaint filed by the Connecticut Representatives.  Critically, Complainants have not alleged any new relevant changed circumstance since the Commission issued the orders establishing the current market structure in New England that would render that market no longer just and reasonable.
  The Connecticut Representatives make much of the fact that the number of RMR contracts in Connecticut has proliferated recently and, thus, the proportion of units paid solely through market-based rates is declining.  They suggest that the proliferation of RMR agreements, per se, is a factor in deciding whether the market structure issues previously decided by the Commission should now be revisited.
  However, the proliferation of RMR contracts, which as a factual matter the ISO does not dispute, is irrelevant in and of itself to this question.  Since the market structure determined in the various orders issued by the Commission envisioned both RMR contracts and LMP established prices, as explained more fully below, the proportion of RMRs simply does not impact the question of whether that market structure should be revisited.  Indeed, as shown below, the proliferation of RMR agreements, to the extent they impact market prices at all, will make energy prices more competitive.  Since the Connecticut Representatives have failed to allege relevant changed circumstances, their Complaint should be dismissed.

2. The Connecticut Representatives’ Complaint is an Impermissible Collateral Attack on FERC’s Orders Approving LMP as the Appropriate Energy Pricing Model in New England and Granting Market-Based Rate Authority.

The Complaint is nothing more, or less, than an attempt to undo the outcome or alter the course of a series of Commission orders establishing various components of the market structure in New England.  Specifically, by attacking the LMP-based prices applicable to sales by nuclear and coal units because RMR agreements also exist in Connecticut, the Connecticut Representatives’ Complaint necessarily seeks to relitigate issues resolved in the SMD market structure proceeding, in violation of Commission policy, as discussed supra.  Similarly, the Connecticut Parties’ challenge regarding the setting of LMP in limited instances by the PUSH bidding mechanism was addressed and rejected in a separate proceeding and there are no grounds for relitigation here.  Complainants further seek to change the Commission’s course toward resolving the under-compensation of generators which has been found to exist in New England by pushing the Commission toward more, rather than fewer RMR agreements, and less, rather than greater reliance on market solutions.  Finally, the Connecticut Parties’ challenge to the market-based rate authority of certain generating units that has been previously granted by the Commission is untimely and impermissible.


  The Connecticut Representatives have failed to demonstrate a meaningful change in circumstances, and, in fact, no such change has occurred.  LMPs for non-reliability contract units continue to be set by the marginal cost of units providing the next marginal megawatt as approved by the Commission, just as the Commission intended.  To the extent that prices are set by RMR stipulated bids or PUSH units, those mechanisms have been considered and approved by the Commission in prior proceedings as well.  The coal and nuclear units in issue are collecting market-based rates, just as the Commission has specifically authorized.  Appropriate compensation of generation needed for reliability is being addressed in the LICAP case.  Consequently, the issues raised in the Connecticut Representatives’ Complaint are an impermissible collateral attack on this Commission’s prior orders or duplicate issues being addressed in pending proceedings and, thus, the Complaint is “simply not justified” and “unnecessary, duplicative litigation.”
 

a. The Commission Has Considered Arguments Related to the LMPs in Prior Proceedings and Established a Regional Energy Market Based on Standard Market Design.


As noted earlier, the September 20 Order approved, with certain modifications, a Standard Market Design for New England, which established a regional energy market based on SMD principles.
  The SMD framework included “a bid-based, security constrained Day-Ahead and Real-Time energy market. . . Prices will be based on LMP.”
  The SMD proposal provided for, and the Commission found to be just and reasonable, a regional market with prices at the nodes set by the marginal cost of the marginal unit.
  In so finding, the Commission determined that the operation of LMPs in setting the price to be paid to generators, whether the marginal unit or base load units with lower variable costs, was well understood
 and determined to be just and reasonable. 


The Connecticut Representatives’ Complaint is a challenge to the validity of LMP as a price-setting method and compensation, and their attempt to now challenge the SMD-based and FERC-approved pricing structure in the instant case is an impermissible effort to get yet another bite at the apple, in direct violation of FERC policy.  In the SMD proceeding, the Connecticut Representatives had the opportunity to file comments regarding the proposed standard market design, and CTAG exercised that opportunity.
  CTAG was an active litigant in the entire proceeding.  To the extent CTAG did not raise the precise issues presented here, which it easily could have done, it has waived its rights and cannot be permitted to now attack the very fundamental principles of SMD and LMP compensation.  To the extent it raised the same issues, the Commission considered and rejected the arguments.  In either case, there is no basis for relitigation of those issues here.


Further, the Connecticut Representatives’ attempt to conjure up new arguments, such as the unfairness of the prevalence of RMRs in an LMP region,
 must also be rejected.  The existence of RMR contracts was a feature of the SMD proceeding; however, nowhere during that proceeding did Connecticut Representatives claim, as they do in the instant case, that the “patchwork of market and regulation design produces a pricing framework that is incapable of delivering just and reasonable rates to Connecticut ratepayers.”
  In its Comments on the SMD proposal, CTAG did not oppose the use of RMR contracts, but simply asked the Commission to allocate the costs associated with RMR agreements across NEPOOL and to require the ISO to scrutinize and validate these costs.
  Moreover, while CTAG did not oppose the global implementation of LMP across New England, it did claim that LMP should not be implemented in constrained areas,
 such as Connecticut’s because there is insufficient competition.  In rejecting CTAG’s argument advocating the delay of market-based pricing in congested areas, the Commission held:

[W]e will deny the request to delay the implementation of LMP in New England pending a resolution to Connecticut’s transmission constraints. Delaying LMP would delay the benefits to New England of sending more accurate price signals about the costs of delivering electricity to the various locations in that area.  We expect that more accurate price signals will encourage more efficient supply and demand decisions in both the short and long run.


Finally, in ruling on CTAG’s 2003 motion for a stay of implementation of SMD for New England (necessarily including LMP and RMR contracting), the Commission stated: “As to the implementation of LMP pricing in New England, the Commission expressly found that it would, in fact, be just and reasonable, as it would send "more accurate prices [that] will encourage more efficient supply and demand decisions in both the short and long run."
  
Complainants reprise CTAG’s argument in its motion that generators within transmission-constrained areas are able to exercise market power, due to the transmission constraints, and that, while the previous market rules contained provisions to mitigate that market power, in the absence of those mitigation provisions, those generators would now be able to charge excessive rates as a result of LMP pricing.
  The Commission fully addressed and rejected this argument, stating: 

While LMP is, in fact, likely to increase rates in certain parts of Connecticut and of New England, that is because the cost of providing service in those areas is higher because of transmission congestion that prevents the importation of low cost power into these areas.  CTAG's statement that the possibility that a single entity with control over a large share of the generation in a load pocket could raise prices above competitive levels ignores the market mitigation measures that are currently in effect and will continue to be in effect under NE-SMD.


In addition, the Commission noted that:

[w]holesale customers within Southwest Connecticut will pay the higher costs of serving their needs.  Wholesale customers in other areas of New England that are not affected by transmission congestion will pay prices based on the lower cost power that can be imported into their own areas.  Thus, LMP is based on cost causation principles that customers that use the higher cost generation should be the customers that pay for it.


Accordingly, the Complainants’ argument that LMP pricing is not just and reasonable because transmission constraints limit competition, presented in the Complaint,
 directly contradicts the Commission’s express finding that the standard market design would result in just and reasonable rates notwithstanding these transmission constraints.  The Connecticut Representatives have failed to demonstrate that there has been a change in circumstances warranting relitigation of these issues that already have been addressed because the presence of RMR contracts in the market was considered in the SMD proceeding.  The Complaint is therefore an impermissible collateral attack on the Commission’s orders approving the use of LMP under SMD and should be rejected outright.  


Moreover, explicitly in its June 2 Order
 and implicitly in all of the orders issued since related to individual RMR agreements, the Commission has recognized that RMRs are increasingly being used in the New England region.  While the Commission has expressed its concern that RMR agreements are non-market mechanisms
 that should be replaced with market solutions, it has accepted these arrangements as a transitional step to completing the market.
  All of these proceedings presented the Connecticut Representatives with the opportunity to raise any issues they might have with the presence of RMR agreements in an SMD environment.  Their failure to do so effectively should act as a bar to doing so now.

b. The Pricing of the Units in Question is Consistent with SMD and Market-Based Rate Approvals And Relitigation of these Issues is Barred. 



As explained above, the Commission approved the SMD framework for New England, including the pricing mechanisms proposed therein as well as the market-based rate applications of the units in question.
  Notwithstanding, the Connecticut Representatives now allege in their Complaint that Bridgeport Harbor 3, Millstone 2 and Millstone 3, should be subject to a different pricing structure than that previously approved by the Commission.  Namely, Complainants propose that these generators should “henceforth be compensated on a cost-of-service basis until the Commission is able to make and support affirmative findings that re-introduction of market-based revenue streams is consistent with the just and reasonable standards of the Federal Power Act.”
  However, the pricing of these units is entirely consistent with the Commission’s pronouncements, and there is no material change in the facts or circumstances in which the Commission gave its approval of this market structure. This argument is therefore a collateral attack on the Commission’s express findings and should be rejected.  

1. The Units in Question Have Market-Based Rate Authority


As mentioned above, both the Millstone units and the Bridgeport Harbor unit recently received renewed market-based rate authority.
  Only one of the Connecticut Representatives filed a protest in those proceedings.  The Commission fully considered and rejected that protest.  The Connecticut Representatives should not now be permitted to challenge indirectly the market-based rate authority of these entities in a separate proceeding.  Moreover, it is notable that the Connecticut Representatives are now promoting cost-based rates, contradicting their position in the SMD proceeding.
  
2. The Price Structure in Connecticut is Consistent with SMD.



The Connecticut Representatives allege that “competition does not currently exist and likely cannot exist in Connecticut until new transmission is constructed to increase transfer capability into Connecticut generally and into certain Connecticut sub-regions specifically.”
  To this end, they claim that the nuclear and coal plants in Connecticut are “being overcompensated with supra-competitive rates of return because a competitive market simply does not exist”
 and, thus, the revenues these units are receiving are not based on market-based rates.  Accordingly, Connecticut Parties claim that these plants should only be able to receive lower cost-based compensation.
  As discussed above in Section V.A.2, this is essentially the identical argument that CTAG made (except it was applied to all forms of generation) and the Commission specifically considered and rejected in the SMD proceeding.   


Complainants have failed to present any basis for revisiting that argument.  In fact, to the extent circumstances have changed, they have done so in ways beneficial to Connecticut, further weakening their argument.  First, the transfer limits both within and into Southwest Connecticut have begun to increase due to transmission upgrades.  Second, both phases of the major transmission upgrade project have been approved since the SMD orders and, as a result, there is far greater hope for increased transfer capability and generation interconnection in that area.  



Finally, contrary to the Complainants’ allegation, the increase in RMR agreements is not a material adverse change to the regional competitive market.  As discussed in Section III.B supra, RMR units are required to submit stipulated bids which are limited to marginal costs.  Rather, than skewing LMP away from competitive levels, bids from RMR units are the bids of a pure competitor and the allegation of harm in the form of higher LMPs made by the Connecticut Representatives has no basis and, in fact, is untrue.
  Even more pertinently, RMR bids are occurring in exactly the manner contemplated by the Commission in its approval of various RMR contracts.  No argument to the contrary has been made by the Connecticut Representatives.  Thus, the Commission has been presented with no changed circumstances that would mandate reconsideration of this issue.

3. The PUSH Bidding Mechanism is Consistent With the Commission’s Prior Orders Finding the Pricing Structure Just and Reasonable.



The Connecticut Parties’ attempt to relitigate the appropriateness of PUSH bids in setting the LMP must also be rejected.
  Specifically, the Connecticut Parties, without submitting any analysis, claim generally that PUSH units are allowed to submit energy bids “that far exceed what would be expected in a truly competitive market under the PUSH bidding mechanism.”
  They go on to assert that “[s]uch resources have the opportunity to increase congestion costs in the constrained region and to collect uplift charges for out of merit operation when they are needed for local area reliability even though other less expensive alternatives are available in the region-wide energy market.”
  The Connecticut Representatives further allege that the higher variable cost generating units that have not opted for RMR guaranteed profits are located in non-competitive load pockets and, utilizing their strategic locations, are also able to garner supra-competitive profits through the PUSH bidding mechanism.
  In addition, the Connecticut Parties allege that “[u]nder the PUSH regime, the Commission has relaxed its market power mitigation rules, conceding that certain low capacity factor generation facilities will be allowed to drive clearing prices to supra-competitive levels.”
  


The Connecticut Representatives attack a market feature that the Commission has found just and reasonable and fail to allege that PUSH units are doing anything other than that which the Commission has allowed in its orders approving PUSH bidding.  Moreover, Complainants ignore the fact that when PUSH units do set the LMP, which occurs very infrequently, they do so at a FERC-approved level of costs to allow them to recover their operational costs without being mitigated in a manner that would preclude them from running for reliability services.  To this end, in its July 24, 2003 Order on Rehearing, the Commission stated:  “As explained in the April 25 Order, the PUSH mechanism will allow seldom run units an opportunity to recover costs through the market. There is equal risk that eligible units may under-recover or over-recover their costs as they are free to bid anywhere below the PUSH level.”
  Thus, the Commission has already found this to be consistent with markets and just and reasonable in an LMP environment
 and Complainants’ argument must therefore be rejected.  

c. The Connecticut Representatives’ Argument Concerning An Owner’s Ability To Separate Low And High Cost Generation Is Being Addressed In A Separate Proceeding And Should Not Be Relitigated Here.


Citing the PSEG Power case,
 the Connecticut Representatives object to the Commission’s recent authorization of unit-by-unit analysis of revenue adequacy.
 This argument is the subject of a separate proceeding and should not be relitigated in the instant case.  Specifically, the Commission squarely addressed at length this argument raised by CTAG and the Consumers Counsel, two of the Complainants here, in its order on rehearing in the PSEG case,
 to which the Complainants cite.  Further, a number of the Connecticut Representatives have filed a request for rehearing of that order on this issue, which is currently pending before the Commission.
  This issue should continue to be addressed in that proceeding and the Commission should not here allow a collateral attack on those orders.
  

d. Complainants Are Attempting a Collateral Attack on the Commission’s Capacity Market Orders.  


Complainants allege that the “patchwork” of RMR, PUSH, and market-based pricing is permitting coal and nuclear units in Connecticut, that receive market pricing, to over-recover their costs.
  The solution proposed by the Connecticut Representatives is to require all generators needed for reliability in Connecticut to enter into RMR agreements.
  In so seeking to change the market structure in Connecticut, the Complainants are collaterally attacking the Commission’s June 2 Order, in which the Commission presented its analytical framework for assessing adequacy of generator compensation, and the PJM
 order on which it is based.  In these orders, the Commission presented its analytic approach for assessing whether market structures are appropriately compensating generators needed for reliability, and directed resolution of any such issues through market mechanisms.  Based on this analytic approach, in the June 2 Order the Commission identified market flaws in New England that are creating reliability compensation issues for generators,
 and set a course for resolving them.  


In the June 2 Order, following PJM, the Commission found that the level of compensation in New England markets is insufficient to attract and retain generation needed for reliability.
  It further found that the insufficiency of compensation available in the current market was causing units to require and seek RMR agreements,
 which are non-market solutions that do not provide adequate incentives for new generation to be built.
  Rather than perpetuating non-market RMR agreements, the Commission instructed the ISO to develop an effective capacity market structure to lessen the need for RMR contracts by appropriately compensating generators needed for reliability.


In filing this Complaint, the Connecticut Representatives would have the Commission ignore the analysis and direction presented in PJM, as well as the finding in the June 2 Order.
  Rather than developing a capacity market of any type, the Connecticut Representatives would ask the Commission to change course and instead put in place yet more RMR contracts, reversing its finding that the lessening of RMR contracts is the proper course for New England.  


Connecticut Representatives have failed to allege or demonstrate why the Commission should so drastically change the course it began in PJM.  The ISO believes that the Commission should stay on track in looking to the development of an effective capacity market to address the issues it has identified in New England, including reliance on RMR contracts as an interim measure, and brush back this latest attempt to delay and distract from implementation of an effective capacity market with a locational element.  

3. After Markets Are Complete, RMR Contracts Should Be Used Only In Rare Circumstances
Contrary to the Connecticut Representatives’ characterization of the ISO’s position,
 the ISO does not believe that after markets are completed in New England, generators will or should have the option to sell at market or cost.  In fact, the ISO understands that the Commission has directed the ISO to design a locational capacity market that replaces RMR contracts with market approaches.  The Commission has been clear in its policy objective of eliminating reliance on out-of-market solutions, such as RMR contracts, to the greatest extent possible.


To this end, upon the implementation of an effective capacity market, the ISO will work with the New England stakeholders to develop, file for Commission approval, and implement appropriate rules that make RMR contracts a true matter of last resort.  While the ISO does not wish to pre-judge its position on this matter, these rules may include requiring an applicant to seek to retire in order to qualify for an RMR contract; if the ISO determines that such an applicant is not needed for reliability then it might be appropriate to require retirement.  This would eliminate the free optionality that generators now perceive in filing a request for a determination of need.  It may also be appropriate to mandate retirement for units that apply for and receive RMR treatment when they are no longer needed.  Additionally, the possibility of only allowing recovery of "going forward" costs, rather than full cost of service, under RMR contracts must be carefully considered.  These are only some of the options that might be considered once an effective capacity market is in place.  The point is simply that the transitional mechanism of the mixed regime of RMR contracts under the LMP markets should be much less needed when market design is more complete.  The ISO’s goal overall is to replace regulatory approaches, such as RMR contracts, with the price signals of the market.

B. The Connecticut Representatives Have Not Borne their Burden of Proof Under Section 206 of the FPA

Even if the Connecticut Representatives are permitted to relitigate settled issues, the Commission should dismiss this Complaint for failure to meet the requirements of Section 206 of the FPA.  Section 206 allows for challenges to any “rule, regulation, practice or contract” affecting a rate upon a showing by the proponent of the Section 206 challenge, in this case the Connecticut Representatives, that the existing provisions are unjust and unreasonable.  Further, if the Connecticut Representatives are able to meet this first prong of their Section 206 burden, they must then meet the second prong of Section 206: demonstrate that their proposed alternative is just and reasonable.  The D.C. Circuit has summarized the application of Section 206 this way:

Section 206 merely permits the Commission – acting either on its own initiative or after a complaint – to initiate changes to existing utility rates and practices.  In order to make any change in an existing rate or practice, FERC must first prove that the existing rates or practices are “unjust, unreasonable, unduly discriminatory or preferential.”  Then FERC must show that its proposed changes are just and reasonable.
  

The Section 206 burden of a complainant has been consistently recognized in a variety of circumstances.


As the first step, the Complainants must allege facts that demonstrate that Market Rule 1 and the rates for the coal and nuclear units in question are unjust and unreasonable.  The Complainants seek to do so by alleging that a competitive market does not exist in the areas of Connecticut in which Bridgeport Harbor 3, Millstone 2 and Millstone 3 are located, and thus the revenues received by these plants cannot be market-based rates.
  


As has been shown in Section A of this Answer, the argument advanced by the Connecticut Representatives, regarding a failed market permitting generators to run amok in the State of Connecticut, is simply untrue.  The Commission has analyzed and approved every feature of the market with regard to which the Connecticut Representatives complain – SMD and compensation of generators on the basis of LMP, including those in transmission-constrained areas; reliance on RMR agreements and PUSH bidding in the transition to market solutions in cases where units needed for reliability cannot earn adequate compensation; and market-based rates for the units in issue.  The market structure is performing as intended by the Commission.  No facts have been alleged or proven that would support a finding that the circumstances have changed sufficiently to unwind these various rulings.  Complainants have failed to provide an adequate basis for the Commission to conclude that Market Rule 1 is unjust and unreasonable, as Section 206 requires.


Indeed, if one looks beyond the Commission’s rulings to the facts of market performance, the conclusion is inescapable that the Connecticut Representatives cannot meet their burden under Section 206, even if they so attempted.  Even Complainants recognize that the increased reliance on RMR contracts does not skew LMP from the competitive level.
  RMR stipulated bids ensure that units submit supply offers to the market that reflect true marginal costs, which is identical to the behavior that would be expected of a company facing perfect competition.  By contrast, other sellers in constrained areas of New England are permitted to offer into the market at up to $25/MWH above their marginal cost without facing mitigation.  Thus, the major factor alleged by the Connecticut Representatives, i.e., the proportion of RMR contracts in the State, which are claimed to have inflated LMPs, actually has a pro-competitive effect on LMP.


The picture painted by the Connecticut Representatives is one of Connecticut, isolated and alone, in a regional market segregated by transmission constraints, complete with a market structure that unfairly drives prices above a competitive level to the advantage of profiteering generators.  By contrast, the facts
 indicate that the current market does not result in unreasonable rates in Connecticut since the average LMP received by the Millstone units during the last 12 months ($64.44) was actually less than the average LMP for the Hub during that same period ($66.01), and the average LMP received by Bridgeport ($65.93) was also slightly ($.08) lower than the average LMP for the Hub ($66.01).  The average LMP for the Connecticut load zone for the last 12 months was only $2.71/MWH more than it was for the New England Hub
 ($68.72-$66.01).  These values differ because units are compensated at their nodal price, not the zonal price.  Thus, from a review of basic publicly available data concerning the markets in New England, it is clear that the Connecticut Representatives’ claims that the market is irretrievably broken in Connecticut and that generators are earning abnormally high returns are clearly erroneous.


The Connecticut Representatives also complain that PUSH bidding drives LMP above the competitive level.  However, as discussed in Section III.B, PUSH bidding was reviewed and approved by the Commission with full recognition of its effect on LMP and acceptance of that effect on the basis of the incentive provided for construction of new generation.
  


Complainants' other factual assertion is that nuclear and coal plants are earning supra-competitive returns due to flawed markets.  The Connecticut Representatives base this argument on a rough analysis of the units’ costs of service and compensation.
  However, the question of whether a generator is over-recovering under market-based rates cannot be assessed at a single point in time.  Market returns fluctuate over time and, if gas prices were at lower levels than they are now, this Complaint would not likely have been filed.  The simple cost of service analysis also fails to account for the risks inherent in owning a nuclear plant - the risks of premature shutdown and the total decommissioning risk taken on in its divestiture.  


Moreover, even if the Millstone nuclear and the Bridgeport Harbor coal units are currently earning more than their respective costs of service, the cause is not a market flaw.  As demonstrated above, the energy market is operating as intended and in a competitive manner.  Rather, LMP is properly sending a price signal:  as gas and oil prices rise and the LMPs are set by gas-fired generation, nuclear and coal units will receive greater revenues.  This will send a strong price signal that non-gas units should be built in both Connecticut and the rest of New England.  If, as a consequence of the price signal, non-gas units are built and the price of gas remains high, LMPs will then be set more and more frequently by non-gas units.  At that point, gas units will earn less.  Stated otherwise, if gas becomes inexpensive, nuclear and coal plants will receive less revenue and the market signal will be to build more gas plants.  


Far from demonstrating that the existing pricing for the units in question is unjust and unreasonable as a result of a flawed market structure, Complainants have shown that the market is working as intended.  The Complaint should be dismissed for failure to meet the Commission’s first prong under Section 206. 

C. Complainants Have Failed to Follow the Agreed Upon and Commission-Approved Stakeholder Process


The relief requested by the Complaint is for the Commission to order changes to a New England RTO document without going through the stakeholder process that was agreed to and approved by the Commission.  Without following the stakeholder process, the stakeholders and the ISO are denied the opportunity to carefully consider the proposed changes.  The Connecticut Representatives seek to force all generators in one state that is part of a regional market into a cost-of-service rate regime.  The ISO, the NEPOOL Participants and other stakeholders in New England who could be adversely affected by this change have had no chance to analyze its merits with its proponents.  Additionally, stakeholders have had no chance to hear from the Independent Market Monitoring Unit for New England or the ISO’s Independent Market Advisor as to the merits of this proposal and its consequences for the New England wholesale power markets.  


The Commission has recognized the value of a stakeholder process and endorsed such process as a means for reaching consensus as to wholesale power and transmission arrangements in New England.
  However, rather than first pursue the stakeholder process, the Connecticut Representatives filed a complaint proposing radical changes despite prior Commission direction that parties utilize such a process to address market concerns.

D. The Connecticut Representatives Have Not Presented the     Commission With a Case that Requires Fast Track Processing. 

In their September 15, 2005 answer to the ISO’s motion to establish an October 20, 2005 due date for the ISO’s Answer to the Complaint, the Connecticut Representatives state that although they do not object to the ISO’s motion, they continue to seek expedited processing of the Complaint and assert that simply because the issues presented in their Complaint have been developing over the past eighteen months is hardly a reason not to address those issues expeditiously.  However, Complainants have not adequately explained why this case meets that standard.

Rule 206(b)(11) of the Commission’s Rules of Practice and Procedure requires that the person requesting fast track process for a complaint explain “why the standard process will not be adequate for expeditiously resolving the complaint.”
  The procedure allows the Commission, upon such request, and based on its assessment of the need for expedition, to shorten the period for filing answers, interventions and comments to a complaint through an order specifying the procedure and any schedule to be followed.
  In its web site, the Commission has noted that fast track processing is appropriate for highly credible claims.  The ISO respectfully requests that the Commission deny the request for fast track processing.  

The Connecticut Representatives argue that “fast track processing is necessary because Connecticut electric ratepayers are experiencing continuous injury as a result of the application of Market Rule 1 to Connecticut.”  The Connecticut Representatives’ allegations fail to show how the situation now imminently threatens Connecticut’s interests.  Market Rule 1 has been in effect for the past several years and the Commission and the ISO have worked diligently to implement permanent measures in the New England markets to reduce the use of this rule.  Nothing has changed in the market that would require expedited Commission action under this standard.  As such, the need for expedited treatment is not justified in this instance. 

Moreover, as shown in this Answer, the Connecticut Parties’ claims are not highly credible.  Instead, they are impermissible collateral attacks on Commission orders and unsustainable factual assertions.  Accordingly, Complainants’ request for fast track processing should be denied.
VI. CONCLUSION


If the Complaint is not dismissed, the ISO requests that fast track processing be denied.  For the foregoing reasons, the ISO respectfully requests that the Commission dismiss the Connecticut Representatives’ Complaint.  
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� The ISO understands the Commission’s Notice of Extension of Time amplifying the period for answering the Complaint to apply to comments submitted by the ISO and other persons as well.  To the extent that this understanding is incorrect, the ISO supports the acceptance of the Motion to Intervene and Protest of NEPOOL Participants Committee, submitted on October 19, 2005, out of time.





� The full caption of the complaint is “Complaint Requesting Fast Track Process and for Order to Amend ISO New England’s Market Rule 1 with Regard to the Compensation of Electric Generation Facilities in Connecticut,” hereinafter referred to as the “Complaint.”  





� The Complaint was filed by Richard Blumenthal, Attorney General for The State of Connecticut        (“CTAG”), the Connecticut Office of Consumer Counsel (“Consumer Counsel”), the Connecticut Municipal Electric Energy Cooperative (“CMEEC”), and the Connecticut Industrial Energy Consumers (“Industrial Consumers”), hereinafter referred to as the “Connecticut Representatives” or “Complainants.”    


  


� Specifically, the Connecticut Representatives seek to amend Market Rule 1, Appendix A, § III.A.6 and Appendix A Exhibit 2, § 3.2.


� In fact, it appears from the language proposed by the Complainants that facilities in many instances could receive rates lower than those based upon cost.  In their proposed language, they provide: 


(a) All electric generators in Connecticut currently operating under market-based rate authority would be paid their annual fixed costs on a ratable basis, where all capital recovery incorporated in the fixed costs payment is based on the lower of: (i) actual, prudently incurred cost (as documented under the Commission's Uniform System of Accounts, and, where applicable for facilities previously subject to cost  of service recovery, as documented in the last accounting record prepared of such costs prior to removal from regulated rate base); or  (ii) acquisition cost.  (emphasis added)  Complaint at p. 13.


Thus, if a generator were purchased for less than its book value, the capital cost recovery would be based on purchase price.  But, if the generator were purchased for greater than its book value then the lower book value would be used.





� Complaint at p. 7.  See Louisiana Energy & Power Auth. V. FERC, 141 F.3d 364, 365 (1998) (citations omitted) (“The Federal Power Act requires that all rates demanded by public utilities for the transmission or sale of electricity energy be ‘just and reasonable.’  Where thre is a competitive market, the Federal Energy Regulatory Commission (“FERC”) may rely on market-based rates in lieu of cost-of-service regulation to ensure that rates satisfy this requirement.”)


� 16 U.S.C. § 824e (2005).


� The Complaint states that "[t]he Connecticut Representatives further are not in this proceeding contesting * * * the Commission's approval of market-based rate authority for any particular unit."  Complaint at n.2.  While the Complaint makes this assertion, the essence of its assertions are that specific units should not be allowed to charge market-based rates because, in fact, all units needed for reliability must be compensated under the Complainants’ view of cost-based rates.


� See Federal Power Act § 206.


� Complaint at p. 32.


� In this regard, the ISO has not attempted to analyze the Complainants’ financial analysis since, as demonstrated herein, Answer, the Complainants are barred from relitigating the issues raised and, even if they were not barred, Complainants have not come close to meeting their Section 206 burden.  The ISO notes, however, that Complainants’ analysis is overly simplistic and ignores two critical factors.  First, it ignores the risks inherent in owning a nuclear plant - the risks of premature shutdown and the total decommissioning risk taken on in its divestiture.  Second, it ignores the longer term view of costs and returns over the useful life of any plant.


� Pursuant to Section III.A.6 of Appendix A of Market Rule 1 of the ISO’s Tariff. 


� Complaint at pp. 33-34.


� Complaint at p. 3.  See also Id. at pp. 8-9, 27-33.


� Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public Utilities and recovery of stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. ¶ 31,036 (1996). 


� New England Power Pool, 79 FERC ¶ 61,374 (1997), order on reh’g, 85 FERC ¶ 61,242 (1998).   


� The restructured wholesale markets facilitated electric industry restructuring at the state level, but by itself does not require any particular industry structure at the state level.


� United Illuminating Company (“UI”) sold its Bridgeport Harbor Station and New Haven Harbor Station to Wisvest-Connecticut, LLC’s (“Wisvest”) for an aggregate purchase price of $272 million.  Wisvest sold 100% of the outstanding membership interests it holds in Wisvest-Connecticut to PSEG Fossil for approximately $220 million.  Dominion purchased Millstone Power Station from Northeast Utilities for $1.298 billion.  Dominion assumed the decommissioning liability for the acquired portions of Millstone, and also assumed the existing decommissioning trust funds of the sellers.


� See e.g., Maine Public Utilities Commission, United Illuminating Company and Bangor Hydro-Electric Company v. ISO New England Inc., 97 FERC ¶ 61,322 (2001).





� See New England Power Pool and ISO New England Inc., 100 FERC ¶ 61,287 (2002), in which the Commission approved an Installed Capacity (“ICAP”) mechanism for New England with a vertical demand curve.





�  See e.g., NSTAR Services Co., 92 FERC ¶ 61,065 (2000).





� New England Power Pool and ISO New England Inc., 100 FERC ¶ 61,287 (2002) (September 20 Order), order on reh’g, 101 FERC ¶ 61,344 (2002) (December 20 Order); New England Power Pool, 102 FERC 


¶ 61,248 (2003) (Order Denying Stay).


� Id. at PP 63-65.  





� Id. at PP 21-23.


� Request for Rehearing of Connecticut Attorney General in Docket No. ER02-2330-000 (Oct. 21, 2002).


� On February 21, 2003, CTAG filed an emergency motion to stay the implementation of SMD at the United States Court of Appeals for the D.C. Circuit.  On February 27, 2003, the Court denied that motion.


� Motion for Stay by Connecticut Attorney General in Docket No. ER02-2330-000 (Feb. 28, 2003).


� 101 FERC ¶ 61,344 at P 100 (2002); 102 FERC ¶ 61,248 (2003).


� September 20 Order at P 101.





� Id.


� Devon Power LLC, et al., 103 FERC ¶ 61,082 at PP 3, 7, 31 and n.9 (2003) (“April 25 Order”)(“absent any transmission improvements or new resources, largely all of the existing resources in Connecticut are needed for reliability….”), order on reh’g and compliance, 104 FERC ¶ 61,123 (2003).   It should be noted that the Commission has held several technical conferences related to transmission constraints, and it appears that its close monitoring, along with the prospect of a locational ICAP market, have made a difference.  The transfer limits both within and into Connecticut have begun to increase due to transmission upgrades.  See Regional System Plan Transmission Projects, April ’05- July ’05 Update (July, 2005).  In addition, both phases of the major transmission upgrade project have been approved since the SMD orders and, as a result, there is far greater hope for increased transfer capability and generation interconnection in that area.  


� Additional information on the status and effective dates of the RMR agreements in New England can be found at:


http://www.iso-ne.com/genrtion_resrcs/reports/rmr/rmr_agreements_summary_with_fixed_costs.xls and 


http://www.iso-ne.com/genrtion_resrcs/reports/rmr/reliability_agreeement_status_summary.ppt.





� April 25 Order.  





� Id. at P 29, emphasis added.


� The PUSH mechanism is described at p. 24 of the Complaint.


� April 25 Order at P 37.  In subsequent orders issued on March 22, 2004 and April 1, 2004, the Commission expressed confidence that once the market changes directed in the April 25 Order were implemented, out-of-market arrangements like RMR agreements and cost trackers would no longer be necessary.  See Devon Power LLC,	106 FERC ¶ 61,264 at P 28 (2004); Devon Power LLC, 107 FERC       ¶ 61,002 at P 10 (2004). 





� Devon Power LLC, et al., 107 FERC ¶ 61,240 (2004) (“June 2 Order).


� June 2 Order at P 35. 	


� Id. at P 4.


� Devon Power LLC, et al., 112 FERC ¶ 61,179 (2005) (“August 10 Order”).


� See, e.g., the Connecticut Parties’ Brief on Exceptions in Docket No. ER03-563-030 (July 15, 2005) in the LICAP proceeding.  That brief took exception to most of the Presiding Judge’s June 15, 2004 Initial Decision (111 FERC ¶ 63,063) which, except for the ISO’s shortage hours availability metric proposal and several minor issues, generally approved the ISO’s proposal for a LICAP market in New England.  In that brief (at p. 1), the Connecticut Parties stated that the LICAP proposal approved by the Presiding Judge was an “ill-conceived, severely flawed capacity pricing scheme.”  The Connecticut Parties included the Attorney General of the State of Connecticut, and the Connecticut Office of Consumer Counsel, two of the Connecticut Representatives who filed the instant Complaint.   (August 10 Order.)


� Tr. 57-58.


� CT Parties’ Brief on Exceptions at 28-31.


� August 10 Order.


� Milford Power Co., LLC, 110 FERC ¶ 61,299 (2005) (Milford) at PP 40, 41, order on reh’g, 112 FERC 


¶ 61,154 (2005) at PP 21, 32 (stating that once the LICAP mechanism is implemented, the capacity in New England will be more appropriately valued and this will allow for generators to receive more appropriate, market-driven prices than they receive under the current market rules and out-of-market contracts, and noting that RMR agreements are to expire with the start of the LICAP mechanism).


� Id. at P 81.  See also, PSEG Power Connecticut, LLC, 110 FERC ¶ 61,020 (2005) (“PSEG”) at P 56, reh’g denied, 110 FERC ¶ 61,441 (2005) (“PSEG II”), Devon Power LLC, 107 FERC ¶ 61,240 at P 72, order on reh’g, 109 FERC ¶ 61,154 at PP 25, 29.


� PSEG, 110 FERC ¶ 61,020 at P 20.


� Id. at P 18.


� Bridgeport Energy, 112 FERC ¶ 61,077(2005) (“Bridgeport”) at PP 39, 40, 41.


� PSEG Power Connecticut, LLC, 110 FERC ¶ 61,020 (2005), reh’g denied, 110 FERC ¶ 61,441 (2005) (“PSEG II”); Bridgeport Energy, 112 FERC ¶ 61,077(2005).


� See, e.g., PSEG, 110 FERC ¶ 61,020, at P 18. The intent of the PUSH mechanism was to “allow peaking units within Designated Congestion Areas that seldom operate an opportunity to recover their costs through the market, instead of turning to out-of-market arrangements […] to temporarily alleviate design flaws in the capacity market until a locational ICAP mechanism or deliverability was put in place.”  Id.; Cf., PPL Wallingford Energy LLC, 103 FERC ¶ 61,185 at P 14 (2003), reh’g denied, 105 FERC ¶ 61,324 (2003) (rejecting RMR agreement based on possibility of generator to recover its costs by use of safe harbor bids within the market), vacated and remanded, PPL Wallingford Energy LLC, et al. v. FERC, 419 F.3d 1194 (D.C. Cir. 2005) (Commission, among other things, did not respond to PPL’s claims that PUSH bidding would permit the PPL units to recover only thirty percent of their fixed costs).  


� Bridgeport, 112 FERC ¶ 61,077 at P 4, citing Devon Power LLC, 107 FERC ¶ 61,240 (2004), Devon Power LLC, 106 FERC ¶ 61,264 (2004); see also, PSEG, 110 FERC ¶ 61,020, at P 4.


� Bridgeport, 112 FERC ¶ 61,077 at P 31, PSEG II at P 10.


� Id.; Milford, 110 FERC ¶ 61,299, at P 4.


� Id. at P 40.  In Milford, generators complained of having “a ‘chronic undersupply of generation,’ ‘absence of price signals’ to new generators needed in the market and inability of generators to recover their costs.” Id. at P 28.  Moreover, Milford specifically complained that the absence of a LICAP mechanism in the ISO-NE market is one factor that has led to inadequate compensation for reliability services.  Id.


� Id.


� Bridgeport, 112 FERC ¶ 61,077 at P 32, Devon Power LLC, 103 FERC¶ 61,082 at P 31, reh’g granted in part and denied in part, 104 FERC ¶ 61,123 (2003).


� Id. at P 32.  For example, in Bridgeport, the Commission noted that whether the RMR agreement is needed raised questions of material fact, including looking at the generator’s realized losses and whether the agreement is necessary to prevent deactivation of the facility.  It, thus, set the matter for hearing.  Id. at P 33.


� See, e.g., Milford at PP 31-37; Bridgeport at PP 24-27.


� Virginia Electric and Power Company, et al., 111 FERC ¶ 61,241 (2005) and 112 FERC ¶ 61,227 (2005). 


� Dominion Energy New England Inc., et al., 109 FERC ¶ 61,262 (2004).


� Wisvest –Connecticut, LLC, 86 FERC ¶ 61,133 (1999).  In that order, the Commission noted that Wisvest was acquiring certain generating facilities from UI, including Bridgeport Harbor Station, which was subject to regulatory approval by the Commission.  The transaction was subsequently completed in April, 1999.


� At the completion of the transaction, Wisvest became a direct subsidiary of PSEG Fossil and an indirect subsidiary of PSEG Power.


� Wisvest Corporation, 101 FERC ¶ 61,166 (2002).


� CMEEC on July 19, 2002 filed a Motion to Intervene, Motion to Reject Filing and Protests in opposition to Wisvest and PSEG’s application.  CMEEC argued that the proposed transfer involved assets located within severely transmission-constrained portions of Connecticut, and PSEG’s control of the assets previously owned by Wisvest could leave Connecticut consumers in a worse competitive position.  CMEEC also moved to reject Wisvest and PSEG’s request that Wisvest be permitted to retain market-based rate setting authority once it becomes part of PSEG.  The Commission rejected CMEEC’s arguments, noting that the existing Commission-approved market monitoring and mitigation measures provide protection against any participants in the market attempting to exercise market power.  101 FERC ¶ 61,166 at P 35 (2002).


� See Letter Order in Docket No. ER99-967-001 (February 28, 2003).


� The Commission has a strong policy against, and has not permitted, collateral attacks of its orders.  See e.g., Southern Company Energy Marketing, Inc., 112 FERC ¶ 61,054 at P 11 (2005) (“Our July 8 Order considered and rejected Southern Companies' criticisms of the indicative screens, and we reject them here as collateral attacks on the April 14 and July 8 Orders.”); ExxonMobil Chemical Company, 112 FERC        ¶ 61,255 at n.15 (2005); Cargill Power Markets, LLC, 112 FERC ¶ 61,025 at n.26 (2005); Midwest Independent Transmission System Operator, Inc., 111 FERC ¶ 61,053 at P 103 (2005); Midwest Independent Transmission System Operator, Inc., 103 FERC ¶ 61,004 at P 16 (2003); Iroquois Gas Transmission System, L.P., 63 FERC ¶ 61,285 (1993).  The doctrine prohibiting collateral attacks can be applied even when collateral estoppel does not apply.  Fransen v. Conoco, Inc., 64 F.3d 1481, 1487 (10th Cir. 1995) ("Although related, the rule against collateral attacks and the common law doctrine of collateral estoppel or issue preclusion are not the same.  The collateral attack doctrine can apply even where collateral estoppel does not.  In particular, a person can be barred from collaterally attacking an order entered in a proceeding to which he or she is not a party.").   


� “In a Section 206 matter, the party seeking to change the rate, charge or classification has a dual burden -- it must first provide substantial evidence that the existing rate is unjust, unreasonable or unduly discriminatory, and then demonstrate through substantial evidence that the new rate is just, reasonable and not unduly discriminatory."  California Independent System Operator Corporation, 106 FERC                     ¶ 63,026  at n.19 (2004) (citing FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956)).�


� See Federal Energy Regulatory Commission web site, “Fast Track Procedures,” available at http://www.ferc.gov/cust-protect/complaints/form-comp/fast track.asp#skipnavsub.


� Alamito Company, 43 FERC ¶ 61,274 at p. 61,753 (1988).  


� Entergy Nuclear Operations Inc. v. Con. Ed. Co. of New York, 112 FERC ¶ 61,117 at P 12 (2005) , citing KeySpan Ravenswood, Inc. v. New York Independent System Operator, Inc., 107 FERC ¶ 61,142 at P 22 and n.25 (2004).  See also El Paso Electric Co., et al., 111 FERC ¶ 61,504 at P 14 (2005);  Exxon Mobile Chemical Co., et al. v. Entergy Services, et al., 112 FERC ¶ 61,255 at P 19(2005); and Duke Energy Moss Landing v. CAISO, 111 FERC ¶ 61,451 at P 10 (2005).





� The Commission has also routinely dismissed complaints and claims based upon its bar against relitigating market design and rate design issues,� Iroquois Gas Transmission System, L.P., 63 FERC         ¶ 61,285 (1993) ("The New York Commission's arguments regarding the legality of mandating a change in rate design on a generic basis in a rulemaking is, in effect, a collateral attack on Order Nos. 636, 636-A, and 636-B….”); Transwestern Pipeline Company, 63 FERC ¶ 61,138 at 61,886 (1993) ("CPUC's arguments concerning the appropriateness of the SFV rate design were addressed in Order Nos. 636 and 636-A. …A general challenge to use of the SFV methodology is a collateral attack on Order No. 636. Thus, the Commission denies CPUC's request for rehearing on this issue."); Pacific Gas Transmission Company, 64 FERC ¶ 61,052 at 61,449 (1993) ("Third, the Commission has consistently held that all domestic pipelines must convert to the SFV rate design methodology absent compelling arguments to the contrary.  The efficiency arguments presented by the CPUC and OPUC are essentially collateral attacks on Order No. 636 and, as such, are rejected.").  Even in more typical rate cases, in which the rationale for revisiting issues is stronger than here, the Commission has barred collateral attacks.  See Exxon Company, U.S.A. v. Amerada Hess Pipeline Corporation, et al., 83 FERC ¶ 63,011 at 65,094 (1998), citing Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 444-45 (1930) (emphasis supplied by the Presiding Judge), and Niagara Frontier Tariff Bureau, Inc. v. United States, 826 F.2d 1186, 1189-90 (2d Cir. 1987).


� Northeast Utilities Service Co., 105 FERC ¶ 61,122 (2003).


� Id. at P 18.


� Id. at P 20.


� Id. at n.44 (emphasis added).


� Id. at P 22.


� Id. at P 18 (“The Commission finds that Northeast Utilities has not shown that the inclusion of marginal losses in LMP… is no longer just and reasonable.”)


� See the title to section III of the Complaint (at p. 16), which reads 


THE PROLIFERATION OF RELIABILITY MUST RUN AGREEMENTS AND FINDINGS THAT ALL GENERATORS ARE MUST-RUN FOR RELIABILITY RENDERS APPLICATION OF MARKET RULE 1 TO CONNECTICUT UNJUST AND UNREASONABLE





� The Commission will bar parties that choose not to participate in a proceeding from relitigating issues that have been decided by the Commission.  Duke Energy Moss Landing v. CAISO, 111 FERC ¶ 61,451 at P 10 (2005).  See also Alamito Company, 43 FERC ¶ 61,274 at p. 61,753 (1988).  Some of the Connecticut Parties participated in the proceedings that led to the approval of LMP under SMD in New England.  See e.g., 100 FERC ¶ 61,287 at P 28 (2002), and order on reh’g, 101 FERC ¶ 61,344 at PP 5, 29 (2002).


� Gaviota Terminal Company, 75 FERC ¶ 63,008 at p. 65,027-28 (1996), quoting¸ Alamito Company, 43 FERC ¶ 61,274 at 61,753 (1988).





� September 20 Order at P 2.


� Id.


� The Commission summarized the LMP process as follows: “Market Rule 1 will use locational marginal prices (LMPs) at nodes, load zones and hubs.  The LMP methodology will replace the single, system-wide energy clearing price that NEPOOL currently uses.  LMP will be determined on an ex post basis, which is a departure from the current ex ante pricing methodology in New England.  Market Rule 1 will keep the $1000/MWh bid cap in place on Supply Offers.  Eligibility to set the LMP is limited in New England. Generally speaking, the supply offer price from a generator or External Transaction purchase must be economic, able to respond to dispatch requests and following dispatch instructions.  Eligibility to set the real-time nodal LMP is, among other things, predicated on the generation unit's supply offer price being less than or equal to the Dispatch Rate associated with that particular unit.  ISO-NE will calculate day-ahead nodal prices for each hour in the Day-Ahead Market as determined by the sum of: (1) the price of a participant's offer to supply an additional increment of energy or reduce consumption from the resource; (2) transmission congestion costs (positive or negative) associated with increasing the output of the resource or reducing consumption of the resource; and (3) the effect on transmission losses caused by the increment of load and generation. ISO-NE will calculate the Real-Time Nodal Price every five minutes of the operating day as determined by the sum of: (1) the additional increment of energy offered from a generating unit or an external transaction purchase, where participants are eligible; (2) transmission congestion costs (positive or negative) resulting from increased generation or external transaction purchase; and (3) the effect on transmission losses caused by the increment of load and generation. These calculations will produce a set of nodal Real-Time Prices that, for a given hour, will be integrated to determine the nodal Real-Time Prices for that hour.”  New England Power Pool, 100 FERC ¶ 61,287 at PP 63, 64 (2002) (citations omitted).  





� As noted in the SMD NOPR, “Marginal pricing is the idea that the market price should be the cost of bringing the last unit to market (the one that balances supply and demand).  LMP in electricity recognizes that the marginal price may differ at different locations and times. Differences result from transmission congestion which limits the transfer of electricity between the different locations.  The marginal price of energy at a particular location and time -- that is, the energy LMP -- is the additional cost of procuring the last unit of energy supply that buyers and sellers at that location willingly agree on to meet the demand for energy."  September 20 Order at n.2.





� CTAG filed a request for rehearing of the September 20 SMD Order, which was denied in the December 20 Order at P 100.  Also, as stated above, CTAG’s February 21, 2003 emergency motion to stay the implementation of SMD was denied by the United States Court of Appeals for the D.C. Circuit on February 27, 2003.  CTAG filed a Motion for Stay in Docket No. ER02-2330-000 (Feb. 28, 2003), which the Commission also denied.  New England Power Pool, 102 FERC ¶ 61,248 (2003).  CTAG objected to SMD and LMP, arguing that due to transmission constraints Connecticut is not sufficiently competitive to allow LMP and modifications of the market power mitigation rules (i.e., the safe harbor thresholds) to move forward, because in the current environment entities could exercise market power.  Request for Rehearing of Connecticut Attorney General in Docket No. ER02-2330-000 at p. 8 (Oct. 21, 2002).


� Complaint at pp. 25-27.


� Id. at p. 8.


� Motion to Intervene and Comments of Richard Blumenthal, Attorney General for the State of Connecticut in Docket No. ER02-2330-000 at 4-7 (August 5, 2002).


� Request for Rehearing of Richard Blumenthal, Attorney General for the State of Connecticut in Docket No. ER02-2330-000 (Oct. 21, 2002). 


� December 20 Order at P 35.


� New England Power Pool, et al., 102 FERC ¶ 61, 248 at PP 12, 35 (2003). 


� Complaint at pp. 31-32.  See also Complaint at n.21.


� Id. at  P 11.


� Id. at n.2.


� Id. at p. 5.


� June 2 Order at PP 7-8.


� Id. at P 7.  See also Devon Power LLC, et al., 109 FERC ¶ 61,154 at P 28 (2004) (“November 8 Rehearing Order”).


� June 2 Order at P 8; November 8 Rehearing Order at P 67.


� Conscious of various concerns regarding returns to generators in constrained areas, the Commission explained:





With regard to some intervenors’ concerns that use of the DCA safe harbor bid cap will allow excessive returns for some generators, and other intervenors’ arguments that the use of the DCA safe harbor bid cap will not allow generators to recover sufficient revenues, the Commission recognizes that there is no way to determine precisely the efficient price for a chronically constrained area subject to market power. On one hand, a freely-determined market price could be too high because it may reflect market power. On the other hand, mitigation that results in a price equal to the marginal cost of the highest cost unit dispatched may not properly reflect the scarcity of generation. Additionally, if the price based on mitigated bids does not allow recovery of fixed costs for units needed for reliability, mitigation would further undermine reliability. New England is trying to establish a balance between these two extremes. Using a congestion threshold as a safe harbor bid cap for all units in a DCA should protect against market power, and still give needed bidding flexibility to some marginal units with reference prices that may not allow recovery of fixed costs. Thus, a congestion threshold would be a bid cap whenever all available capacity in the area is needed to serve load reliably.





However, the rationale for a scarcity price and a potentially higher safe harbor proxy bid cap (i.e., higher than the reference price) applies only when transmission constraints and demand conditions in the DCA require the dispatch of all capacity of all available resources within the DCA. At all other times, high-cost peaking units in the DCA would not be dispatched because it would be uneconomic to do so. Therefore, those lower-cost units whose bids would set the clearing prices would be in the same position as similar units located outside the DCA. In this situation, there would be no reason to give such lower-cost generators greater bidding latitude merely because of their location within the DCA, and the mitigation rules within and outside of the DCA should be the same.





New England Power Pool, 100 FERC ¶ 61,287 at PP 44, 45.


� Complaint at p. 35.  See also Complaint at pp. 28-31.


� Dominion Energy New England, Inc., et al., 109 FERC ¶ 61,262 (2004); see also letter order issued February 28, 2003 in Docket No. ER99-967-001.


� Denying CTAG’s motion to stay in that case, the Commission summarized CTAG's argument that, "generators that hold RMR contracts are opting out of the competitive market back into the regulated market with a guarantee of cost recovery.  Thus, “according to CTAG, an RMR generator is able to use its status as a necessary plant to exercise market power, and to obtain fixed cost recovery guarantees.”  102 FERC ¶ 61,248 at P 7.  Here, Complainants now condone generators needed for reliability “to obtain fixed cost recovery guarantees.”


� Complaint at p. 5.


� Id. at pp. 8-9.


� Id. at pp. 35-36.


� This conclusion is affirmed by the State of the Markets Report:  [N]ortheast Massachusetts/Boston and southwest Connecticut need generation capacity and transmission additions to achieve local reliability.  These load pockets did not exhibit materially higher locational prices in 2004, probably because the costs of expensive units used to ensure resource adequacy and transmission security in these areas are frequently not eligible to set the clearing price.  Federal Energy Regulatory Commission 2004 State of the Markets Report at p. 83. 


� One of the Complainants, CMEEC, intervened in the proceeding in which the Commission addressed this issue, yet they did not protest the concept of LMP being set by PUSH units in certain, limited circumstances.  Their attempt to do so now must be rejected on procedural and substantive grounds.


� Complaint at p. 3.  See also Complaint at p. 24.


� Id. at p. 3.


� Id. at pp. 31-32.


� Id.  at 24.


� Devon Power, LLC, 104 FERC ¶ 61,123 at P 88 (2003).





� PPL Wallingford Energy LLC, 103 FERC ¶ 61,185 at P 13-14 (2003) (rejecting RMR agreement based on possibility of generator to recover its costs by use of safe harbor bids within the market), order on reh’g, 105 FERC ¶ 61,324 (2003), vacated and remanded, PPL Wallingford LLC, 419 F.3d 1194 (D.C. Cir. 2005).  


The intent of PUSH mechanism was to “allow peaking units within Designated Congestion Areas that seldom operate an opportunity to recover their costs through the market, instead of turning to out-of-market arrangements … to temporarily alleviate design flaws in the capacity market until a locational ICAP mechanism or deliverability was put in place.”  PSEG, 110 FERC ¶ 61,020, at P 18 (2005).


� PSEG Power Connecticut LLC, 110 FERC ¶ 61,020 (2005) at P 33,


� Complaint at 7-8.


� See Motion to Intervene, To Reject Filing, or In The Alternative, Protest and Motion to Consolidate of CTAG in Docket No. ER05-231-000 at p. 7-8 (Dec. 8, 2004); Joint Motion to Reject and Protest of the CT DPUC and CT Office of Consumer Counsel in Docket No. ER05-231-000 at p. 7 (Dec. 8, 2004).  


� PSEG Power Connecticut, LLC, 110 FERC ¶ 61,441 at P 16 (2005).





� The Connecticut Representatives also assert that the ISO’s independent market monitor has recently suggested that the market structure of wholesale power in Connecticut is insufficiently competitive, since he indicated that even if RMR contracts were to be replaced by LICAP, the removal of limitations on energy bidding by generators no longer subject to RMR, but rather operating under a LICAP regime, would give rise to a “significant concern” about the undue exercise of market power within Connecticut.  Complaint at pp. 11-12.  However, the market monitor’s statements described by the Connecticut Representatives do not raise any question with regard to whether the resulting price, whether pre- or post-LICAP, and whether set by generators previously under RMR contracts or not, is an appropriate price for generators currently not under RMR contracts, which is the question here.  Indeed, LICAP itself does not generally address how energy prices are to be set in the post-LICAP era.





	Further, the Connecticut Representatives have misconstrued statements that the ISO has made concerning what generation is needed for reliability and is therefore eligible for RMR contracts.  The statements in the ISO reports referred to by the Connecticut Representatives are not definitive on whether the prices allowed in the  markets in question are appropriate.  See, ISO-NE, Technical Assessment of the Generating Resources Required to Reliably Operate Connecticut’s Bulk Electric System 2003 and 2006, January 29, 2003. (“CT Generation Report”) (regarding “needed for reliability” finding – “All existing generation in CT is required to ensure reliability of service, unless new resources are added or transmission improvements are made.” at  1.); ISO-NE, CT & SWCT Need for Resources for RFP 2004 – 2008, November 13, 2003 (“RFP Presentation”) (same), and ISO New England RTEP04 Technical Report” November 2004 (“RTEP04 Report”) (same). 


� Complaint at p. 8.


� Id. at pp. 33-36.


� PJM Interconnection, L.L.C., 107 FERC ¶ 61,112 (2004).


� June 2 Order at P 35.


� Devon Power LLC, et al., 107 FERC ¶ 61, 240 (2004).  This conclusion has been supported as well by the Commission’s recent Report on the State of  the Markets, which stated:


Net revenue for generators was less than the estimated costs of entry in New England in 2004 (see “Analytic Note on Net Revenue Calculations” for details of the net revenue test reported here).  A combined cycle plant could have recovered 59 percent of the revenue needed to justify the investment in 2004, down from earlier years. 





Federal Energy Regulator Commission, 2004 State of the Markets Report at p. 87 (current markets are actually under recovering costs compared to free market).





� Id. at P 35.


� Id. at PP 7, 39.


� Id. at P 35.





� Complaint at pp. 11-12.


� See Atlantic City Elec. Co., 295 F.3d 1 at 10 (D.C. Cir. 2002) (citations omitted).


� See Towns and Cities of Clayton, Lewes, Middletown, Milford, New Castle, Newark, Seaford, and Smyrna, Delaware v. Delmarva Power & Light Company, 72 FERC ¶ 61,289, at p. 62,247 (1995) (dismissing the majority of a complaint for “fail[ing] in most respects to present a sufficient showing to allow a prudence investigation to go forward”) (1995); cf. San Diego Gas & Electric Company v. Public Service Company of New Mexico, 86 FERC ¶ 61,256, at p. 61,922 (1999) (finding that the complaint had alleged sufficient facts to be set for hearing); Seminole Elec. Coop., Inc. v. Florida Power & Light Co., 69 FERC ¶ 61,011, at p. 61,060 (1994) (concluding that the complainants had filed sufficient information to warrant initiation of a Section 206 investigation); Consumer Advocate Div. of the Pub. Serv. Comm’n of West Virginia v. Allegheny Generating Company, 68 FERC ¶ 61,207 at p. 61,998 (1994) (denying a rehearing request opposing a Section 206 investigation because the complaint had set forth sufficient information on which to initiate a new section 206 proceeding).  


� Complaint at pp. 8-9.


� Id. at pp. 32-33.


� The ISO has based its analysis of the facts on information related to LMP available on its web site.   See <http://www.iso-ne.com/markets/index.html.>


� The New England Hub LMP is a good benchmark for prices received by generators outside Connecticut in the unconstrained parts of New England.  The Complainants have not alleged that the New England market is uncompetitive outside of Connecticut, and studies consistently point to competitive market results in unconstrained areas.  


� PPL Wallingford Energy LLC, 103 FERC ¶ 61,185 at P 13-14 (2003), order on reh’g, 105 FERC           ¶ 61,324 (2003), vacated and remanded on other grounds, PPL Wallingford Energy LLC, et al. v. FERC, 419 F.3d 1194 (D.C. Cir. 2005). 





� Complaint at p. 28.    


� See, e.g., New England Power Pool and ISO New England Inc., 109 FERC ¶ 61,252 at P 40 (2004).


� 18 CFR § 385.206(b)(11) (2005).


� 18 CFR § 385.206(h)(3),(4) (2005).
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