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ISO NEW ENGLAND INC.’S ANSWER TO
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TO:    The Commission and


Hon. Curtis L. Wagner, Jr.


Chief Administrative Law Judge

Pursuant to Rule 213 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.213 (2005), ISO New England Inc. (the “ISO”) hereby submits this Answer and additional comments (“Answer”) to the Joint Motion of the ISO and New England Power Pool Participants Committee (jointly “Movants”) to appoint the Honorable Lawrence Brenner as Settlement Judge in this proceeding (“Motion”),
 which was filed with the Commission on October 7, 2005 in the above-captioned docket.  Movants also requested that, in the event the Commission does not rule upon specific reporting and termination deadlines for settlement, the order approving the Settlement Judge require that the first status report from the Judge include a recommendation for process and timing on any future settlement discussions.
  Movants further requested that the Commission shorten to four business days the period during which parties may file comments in response to the Motion,
 and that the Commission rule on the Motion expeditiously thereafter.

As the Commission is well aware, the need for a locational capacity market has been a paramount concern for over two years.  During that time the need for, and approval of, Reliability Must Run (“RMR”) contracts has skyrocketed to ensure continued reliability in New England.  A lengthy stakeholder process occurred prior to the ISO's March 1, 2004, initial filing of a locational capacity market with a downward sloping demand curve.  Then, after the Commission's June 2, 2004 order, a full year of litigation took place during which all aspects of the ISO's proposed market design were thoroughly vetted, ultimately leading to the Administrative Law Judge’s (“ALJ”) decision which largely approved the ISO’s proposal.  During this period, few new generation projects have been planned for the region.  We now face a need for new capacity in the 2008 to 2010 timeframe and, without an effective capacity market, New England will not get the investment it needs for reliability through a market solution.

The ISO believes that its proposed market design is ready for adoption by the Commission.  However, a number of parties have requested the opportunity to explore in settlement negotiations the forward procurement models described by various Load parties at oral argument.  Because an appropriate settlement could yield greater benefits than litigation, the ISO supports the appointment of a settlement judge.  

Based upon the history of this proceeding and the imminent need for a workable capacity market, the ISO further believes that in addition to the requests set forth in the Motion, the Commission itself should establish clear guidelines and deadlines for the settlement process, and set forth a clear process in the event the parties cannot reach settlement.  To these ends, the ISO requests that the Commission order:

(1) That the settlement judge shall file status reports every 30 days to keep the Commission well informed as to the progress that parties are making.
(2) Unless earlier terminated by the settlement judge due to clear lack of progress, the settlement process should terminate after 120 days unless the parties agree to its extension, and in the absence of an extension the Commission should adopt the ISO’s proposed market design.

(3) If the Commission believes that further process is likely to be required if settlement negotiations fail, an administrative law judge should be assigned
 so that a procedural schedule can be established and, if necessary, proponents of alternatives can be required to pre-file direct testimony within fifteen days of the end of the settlement process.

I.

STATEMENT OF ISSUES

What are the appropriate settlement deadlines and, if settlement fails, what processes, if any, should be adopted for finalizing the design of a capacity market for New England?

II.

DISCUSSION

As the ISO indicated at the September 20, 2005 oral argument in this proceeding, the ISO supports settlement as the best means for resolving the issues that need to be addressed in order to implement an effective capacity market for New England.  It is critical that a broad cross section of parties actively participate in the discussions and agree upon the ultimate capacity market design.  Without broad agreement, the capacity market will be mired in regulatory and appellate litigation and settlement will be of little value.  

Also as indicated by the ISO at the oral argument, the ISO remains extremely concerned about timely resolution of this matter.  In this regard, the ISO continues to believe that LICAP is an effective capacity market design that has withstood the test of major litigation and has been largely approved by the Commission's ALJ.
  LICAP can be put in place and used as a bridge to any other forward procurement model that might emerge from either hearing or settlement.
  Thus, the ISO continues to urge that, if settlement fails, LICAP should be adopted.  

While the ISO strongly hopes settlement can resolve the market design issues, there are at least three fundamental "first principle" issues that must be resolved: Does the market purchase forward or is it a current market?  Is the market locational or regional?  Does the market measure availability and compensate resources based on an average (EFORd) rating or upon performance during shortage hours?  If a forward procurement design is chosen, a fourth issue - how is transition addressed - becomes fundamental.  Resolving each of these issues raises a plethora of underlying design issues which will need to be resolved.  While there appears to be broad consensus that settlement discussions are very worthwhile, these fundamental issues remain extremely divisive and might well make settlement unachievable.  

If settlement is not achieved, numerous parties continue to believe that additional regulatory litigation is necessary before the Commission can approve a capacity market design for LICAP.
  The ISO disagrees with this premise and recognizes that the question of need for further process lies with the Commission.

As a result, the ISO believes that the Commission must set appropriate time parameters for the settlement process and set forth the process, if any, that will be employed if settlement fails and the Commission deems further litigation necessary.  First, it is the ISO's view that, after appointment of a settlement judge, reports should be filed every 30 days so that the Commission is fully aware of the status of discussions.  As noted above, there are issues of first principle that must be resolved if consensual resolution is to be achieved.  If these issues cannot be resolved, or if it appears that they cannot be resolved in a comprehensive settlement package, 30 day reports from the judge can indicate if continued discussions appear fruitful.  If not, the judge or the Commission can terminate the discussions so that capacity market design can be completed through issuance of a Commission order or through further litigation.  

Second, the Commission should require that the settlement process will terminate after 120 days unless the parties agree to its extension.  As noted earlier, numerous parties continue to believe that significant litigation regarding LICAP alternatives must be undertaken before a capacity market can be implemented for New England.  Given the imminent need for a market that can send appropriate price signals for capacity, and the need for new capacity in the region within two to four years, time is of the essence and settlement cannot continue indefinitely.  The 120 days proposed by the ISO should be more than enough time for the parties and the judge to determine if a broadly supported settlement can effectively resolve the capacity market design or whether further process, if any, is needed.  If no clear resolution is reached during that time, then the Commission should adopt the ISO’s market design, either as a bridge to forward procurement or as the solution itself.

Finally, and in the event the Commission believes further process is necessary, the ISO believes that the Commission should currently establish any potential process to examine alternatives to LICAP.
  The primary rationale for making this request is the need for resolution of capacity market design.  If settlement talks are unsuccessful and the Commission believes more process is needed, this case should not be unnecessarily delayed while the parameters of that process are established and, if required, testimony is prepared.  Instead, it should be determined now, or in the very near future, whether additional process will be required in the unfortunate event settlement discussions are unsuccessful.  If such process is deemed appropriate, the ISO's expectation (based upon various parties' filings) will be an expedited hearing process.  

This process would likely need to begin with the filing of testimony by those proffering LICAP alternatives.  This filing should be no later than 135 days from the commencement of settlement discussions.  The ISO recognizes that this schedule may create the need for certain parties to both participate in settlement talks and prepare testimony simultaneously.  To account for this dual track, the ISO has proposed 120 days from the establishment of settlement, rather than the firm date of January 20, 2006 proposed by CMEEC/MMWEC and supported by numerous parties.  This schedule would result in settlement ending during late February with testimony due in early March.

III

CONCLUSION

For the reasons set forth above, the ISO requests that the Commission order settlement reports every 30 days from the judge and termination of the settlement discussions 120 days from their commencement, unless parties agree to extend that time.  Furthermore, while the ISO believes that LICAP should be adopted if settlement fails, the ISO requests that, if additional process to examine alternatives is deemed necessary by the Commission, the parameters of the extra process should be established expeditiously so that no additional delay results going forward.




Respectfully submitted,

/s/ Sherry A Quirk
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� The Motion reflects what the Movants and other named parties have been able to agree to, and separate answers, such as the ISO’s instant answer, reflect additional individual views of the parties.


� The Motion noted (at fn. 2) that the ISO and various parties in the proceeding have different views as to whether and to what extent the 30-day reporting requirement in Rule 603(g)(2)(ii) of the Commission’s regulations and additional reporting or deadline requirements might be appropriate.  The Motion there also stated that some of these views will be raised directly with the Commission, and others will be raised as appropriate with the settlement judge.  The Motion did not take a position concerning whether any changes from or additions to the requirements of the Rule are appropriate.     


� By order dated October 7, 2005, the answer period was shortened to and included October 13, 2005.


� The ISO suggests that the Honorable Bobbie J. McCartney is best equipped to adjudicate this matter based on her familiarity with the issues and existing record. 


� The ISO continues to urge the adoption of the Exceptions and Reply Exceptions filed in this case with regard to the ALJ's decision.  The ISO continues to believe that through a compliance filing the ISO can resolve the appropriate availability metric for the market design.


� Oral Argument Hearing Tr. at 16-17; 236-239, Sept. 20, 2005.


� See Letter to Chairman Kelliher from Load Representatives Commenting on Joint Motion to Appoint Settlement Judge, filed October 7, 2005.  Load Representatives are National Grid, USA; NSTAR Electric & Gas Corporation; and Northeast Utilities Service Company on behalf of the Connecticut Light and Power Company and Western Massachusetts Electric Company.


� If the Commission feels that it is premature to establish any potential process in the event settlement discussions do not succeed, the ISO urges the Commission to decide on the issue no later than 10 days after the ALJ's second status report (which the ISO believes should be filed 60 days after the commencement of settlement discussions). This timing would likely provide sufficient time for a conference of counsel and scheduling of any necessary process to commence immediately upon termination of discussions.


� By suggesting this schedule, the ISO neither implies that it supports additional process nor that, if such process is adopted, an effective capacity market (other than LICAP) can be put in place by October 1, 2006.
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