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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 02-1047

NSTAR ELECTRIC & GAS CORPORATION,
PETITIONER,

V.

FEDERAL ENERGY REGULATORY COMMISSION,
RESPONDENT.

ON PETITION FOR REVIEW OF ORDERS OF
THE FEDERAL ENERGY REGULATORY COMMISSION

INITIAL BRIEF OF INTERVENOR
ISO NEW ENGLAND INC.

Intervenor SO New England Inc. (“ISO-NE") hereby submitsits Initia
Brief in the captioned proceeding. 1SO-NE agrees with the position of Respondent
Federal Energy Regulatory Commission (“FERC” or the “Commission”) that afull
review of the agreements at issue in this case (the “Mitigation Agreements’) under
Section 205 of the Federal Power Act (“FPA”) was not necessary because the
Mitigation Agreements are not themselves rates, but rather, contracts affecting
rates, for which individualized review by the Commission is not required. When
dealing with contracts affecting rates, the filed rate doctrine embodied in

Section 205 of the FPA does not apply and the Commission has the authority to



waive filing requirements as it did here. 1SO-NE aso concurs with the
Commission’s determination that it has broad discretion to waive the 60-day prior
filing requirement associated with the Mitigation Agreements, that a waiver was
properly granted in this case, and that as aresult of the waiver granted in this case,

refunds on the Mitigation Agreements are inappropriate.

| SO-NE submits this separate Intervenor Brief to address three key issues:
(1) the fact that the filing of the Mitigation Agreements did not necessitate a
Section 205 review by the Commission; (2) the remedy requested by NSTAR
Electric & Gas Corporation (“NSTAR”), if granted, would result in a harsh and
confiscatory penalty being levied on several market participants who have operated
in good faith under the Mitigation Agreements; and (3) 1SO-NE, as the settlements
administrator for the New England Power Pool (“NEPOOL”), isnot in a position
(without corresponding refunds from the generators providing services under the

Mitigation Agreements) to pay refundsif they are required in this case.

STATEMENT OF ISSUES

| SO-NE concurs in the Statement of |ssues set forth in the Initial Brief of

Respondent FERC.



STATUTESAND REGULATIONS

All applicable statutes and regulations are contained in the addendum to the

Initial Brief of Respondent FERC.

STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

| SO-NE concurs in the Statement of the Case and the Statement of Facts set

forth in the Initial Brief of Respondent FERC.

SUMMARY OF ARGUMENT

Both NSTAR and the Maine Public Utilities Commission (*MPUC”)
incorrectly assert that the Mitigation Agreements must be subjected to a full
Section 205 rate review by the Commission. The Mitigation Agreements are not
jurisdictional rates, but instead are contracts affecting the jurisdictional rate of
NEPOOL. While the Commission was within its statutory authority to require
| SO-NE to file the Mitigation Agreements with the Commission, because they
were contracts affecting NEPOOL’ s rates, the Commission correctly determined

that a full Section 205 rate review was not required.

NSTAR and MPUC aso challenge the Commission’s decision to grant a
waiver of the 60-day prior notice requirement and deny refunds for ISO-NE'slate

filing of the Mitigation Agreements. The contention that such awaiver and denid



of refundsis precluded by the filed rate doctrineisincorrect. Refunds of the type
sought are not mandatory under the FPA and are granted at the discretion of the
Commission. Under the Mitigation Agreements, the generators provided valuable
services that supported the reliability of NEPOOL’ s power grid. A grant of
refunds in this case would deprive these generators of arecovery of the costs they
incurred in providing these services, and therefore, the Commission properly

exercised its discretion to deny refunds.

Finally, ISO-NE, as the non-profit administrator of NEPOOL’ s rates, is not
in aposition to pay any ordered refunds without corresponding refunds from the

generators providing service to NEPOOL under the Mitigation Agreements.

ARGUMENT

l. TheMitigation Agreements Do Not Need To Be Individually Reviewed
For Justness And Reasonableness Under Section 205 Of The FPA

The arguments presented by NSTAR and the MPUC rely on the assumption
that the Mitigation Agreements must each be separately reviewed for justness and
reasonableness under Section 205 of the FPA. See NSTAR Br. at 37; MPUC Br. at
12. Thisassumption isincorrect. As contracts affecting rates, rather than rates
themsalves, the Mitigation Agreements could be accepted by the Commission

without an independent determination of their justness and reasonableness.



While the Commission has ruled that 1SO-NE must file the Mitigation
Agreements with the Commission under Section 205 of the FPA,* such contracts
have never been equated with the “rates and charges for jurisdictional services”
that the FPA requires the Commission to review for their justness and
reasonableness. See Public Utilities Commission of California v. FERC, 254 F.3d
250 (D.C. Cir. 2001) (finding that Reliability Must Run contracts negotiated by the
Cdifornia SO under itstariff did not congtitute rates that required a Section 205
filing because they were not themselves rates but merely contracts affecting the

Cdifornial SO’ s jurisdictiona rate).

The Mitigation Agreements at issue were entered into by 1SO-NE pursuant
to itsauthority under Market Rule17. SeeR. 8at 56, JA - (quoting Market
Rule 17). The NEPOOL Market Rules, including Market Rule 17, are part of the
market rates for NEPOOL that have been approved by the Commission and are
administered by ISO-NE. See Mirant Americas Energy Marketing, L.P., et al. v.
SO New England Inc., 96 FERC ] 61,201 at p. 61,858 n.2 (2001), JA__ (citing
New England Power Pool, 85 FERC 161,379 (1998)). Market Rule 17 specifically

contemplates that some generators that seldom run except during constrained

conditions may not be able to recover their costs under normal circumstances and

! Section 205(c) of the FPA requires the filing of al “contracts which in any
manner affect or relate to [] rates....”



therefore authorizes | SO-NE, as agent for the NEPOOL Participants, to negotiate
contracts with these generators to ensure their availability when needed” These
negotiated arrangements entered into with generators are not themselves “rates and
charges’ under Section 205 of the FPA, they are merely contracts affecting the
jurisdictional rates, specified in the tariffs and market rules filed by NEPOOL
under Section 205. The fact that these Mitigation Agreements negotiated by 1SO-
NE will have an impact on the rates charged to NEPOOL Participants does not
mean that they must be filed with the Commission and undergo afull Section 205
review. See, e.g. Public Utilities Commission of California v. FERC, 254 F.3d 250
(D.C. Cir. 2001) (finding that RMR contracts negotiated pursuant to the filed rate
of the California SO did not require a full Section 205 review); see also Ocean
Sate Power 11, 69 FERC 161,146 at p. 6,1544-44 (1994) (noting that periodic rate
adjustments made in accordance with Commission-approved formulas do not
constitute changes in the rate itself and therefore do not require Section 205 rate

filings).

Furthermore, the assertion by NSTAR that |SO-NE’s negotiation of the

Mitigation Agreements was somehow an unauthorized act or aviolation of Market

In the absence of these Mitigation Agreements, many generation resources that operated
primarily to support the reliability and security of NEPOOL would be paid the default
reference prices contained in Market Rule 17 for these services.



Rule 17 isincorrect. NSTAR Br. a 7 (claiming that in negotiating the Mitigation
Agreements, ISO-NE had “ disregarded the objective criteria of Market Rule 177).
The Mitigation Agreements were entered into under the specific authority granted
to 1ISO-NE under Market Rule 17, which isthe rate on file with the Commission.

[I. TheRefund Remedy Sought By NSTAR Would Result In Confiscatory

Penalties Being Levied On Market ParticipantsWho Provided Needed
Services Under The Mitigation Agreements.

NSTAR and MPUC seek in this case an order requiring | SO-NE to refund
the difference between the price received by generators under the Mitigation
Agreements and the reference priceslisted in Market Rule 17’ s default formula
rate. NSTAR Br. a 26-32; MPUC Br. at 5. If required, these refunds would have
the effect of substantially disrupting the settled expectations of many generators
who provided NEPOOL with needed reliability services under the Mitigation
Agreements. These services were provided under the reasonable assumption that
payment for them would be received in the amounts specified in the Mitigation

Agreements negotiated in good faith with ISO-NE.

As explained above, Market Rule 17 specifically contemplated the
negotiation of the Mitigation Agreements by |SO-NE to meet NEPOOL’s
reliability and security needs. See Mirant Americas Energy Marketing, L.P., et al.
v. 1ISO New England Inc., 97 FERC 161,108 at p. 61,555 n. 2 (2001), JA

(quoting Market Rule 17, §17.3.2.2(b)). Most, if not all, of the generators



operating under the Mitigation Agreements would not be able to survive in the
NEPOOL marketsif they were required to accept Market Rule 17’ s default
reference prices for the times they were called upon by 1SO-NE to run for
NEPOOL reliability protection. The default reference prices of Market Rule 17 are
designed to provide generators that seldom run except when needed to relieve
transmission constraints with a nominal economic recovery for providing this

reliability service.

For most generators, the Market Rule 17 reference prices would not even
cover the short-run margina costs associated with running when needed. SeeR. 1
a 2, JA__. Accordingly, Market Rule 17 is designed to give these generators an
Incentive to negotiate with 1SO-NE special contractual arrangements to ensure that
they remain economicaly viable. R. 8at 56, JA - (quoting Market Rule 17).
By helping to keep these generators economically viable, the Mitigation
Agreements provided a critical reliability and security benefit to the entire market

and electricity consumers.

To require the generators to refund the payments they received under the
Mitigation Agreements that were in excess of the Market Rule 17 reference prices
would be avery harsh result. Asexplained above, the Market Rule 17 reference

prices for most of these generators would not even cover the actual costs incurred



by them in providing these needed servicesto New England. If such refunds were
ordered, generators would be forced to disgorge payments received under the
Mitigation Agreements from as far back as two years ago that they had no notice

would be subject to future uncertainty.

Not only would this result disrupt the settled expectations that these
generators had under the Mitigation Agreements, it would a so threaten the future
reliability of New England by casting doubt on the continued viability of these
needed generation resources. If these generators are forced to disgorge the
revenues they received under the Mitigation Agreements in favor of the Market
Rule 17 reference prices, many of these generators could face large financial losses
for prior years activities and as aresult their ability to stay in business may be
placed in jeopardy. It haslong been established that the decision to grant refunds
under the FPA isaform of equitable reief that is within the discretion of the
Commission. See, e.g., Town of Concord v. FERC, 955 F.2d 67 72-76 (D.C. Cir.
1992); see also FPA §205(d); 16 U.S.C. §824d (2002) (allowing the Commission
to waive the filing requirements of the FPA “for good cause shown”). Given the
harsh results that would be visited on these generating resources if refunds were
issued, the Commission’s exercise of discretion in granting | SO-NE awaiver of the
timely filing requirement and the resulting order that no refunds would be required

was appropriate in this case and should be upheld.



[1l.  1SO-NE, AsThe Non-Profit Administrator of NEPOOL's Tariffed
Rates, IsNot In A Position To I ssue The Refunds Requested By NSTAR
Without Corresponding Refunds From Generators
In their prayersfor relief, both NSTAR and the MPUC ask the Court to

order 1SO-NE to issue refunds for the amounts collected under the Mitigation

Agreements. NSTAR Br. at 49; MPUC Br. at 13. While ISO-NE negotiated the

Mitigation Agreements, it did so as agent for the NEPOOL Participants under the

filed rates (i.e., the Market Rules of NEPOOL). Similarly, ISO-NE collected the

funds from NEPOOL Participants required to satisfy the obligations of the

Mitigation Agreements and paid them to the pertinent generators, in the centralized

NEPOOL settlements process as the agent of NEPOOL and not on its own behalf.

The money used to pay for the reliability services procured under the Mitigation

Agreements came from NEPOOL Participants and was not collected by 1SO-NE

under its own tariff or for any other purpose than to smply distribute it to the

required generators as NEPOOL ' s agent.

Accordingly, contrary to the characterizations made by NSTAR in its brief,
| SO-NE has no financia interest in the outcome of this matter. See NSTAR Br. at
42 (characterizing |SO-NE as “an interested participant to the contractsin
guestion™). |SO-NE, in collecting the funds necessary to pay generators under the
Mitigation Agreements merely acted as the billing, collection and disbursing agent

of NEPOOL. AsNEPOOL’s hilling agent, ISO-NE collects from NEPOOL

10



Participants the amounts necessary to pay generators under the Mitigation
Agreements and distributes the payments to the generators as required by contract.
None of the funds collected by 1SO-NE from NEPOOL Participants and paid to
generators are retained by 1SO-NE for its benefit nor are they collected by 1SO-NE
on itsown account. Asaresult, ISO-NE would not be in a position to pay any
ordered refunds unless the generators previoudly receiving payments under the
Mitigation Agreements were required to make refunds to I SO-NE. Without
recoupment of any ordered refunds from NEPOOL Participants, | SO-NE would
not have access to the funds necessary to make the required refund payments.
Therefore, |SO-NE requests that, if the Court chooses to order refundsin this case,
any refund order directed to | SO-NE be fashioned in a manner that would require
the pertinent generators to reimburse |SO-NE for the entire amount of ordered

refunds.

11



CONCLUSION

For the reasons set forth above, | SO-NE requests that the Commission’s

orders be affirmed in all respects.

January 10, 2003

Respectfully submitted,

Howard H. Shafferman
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Craig Galigan
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(202) 661-2200

James H. Douglass

SO New England Inc.
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Counsdl for 1SO New England Inc.
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