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Please enter all comments in simple text format.  
1.
Please identify any comments that you have on the Response to Stakeholder Comments.
Comments: As noted in comments filed by the ISO RTO Council (“IRC”), ISO New England Inc. (the “ISO” or “ISO-NE”) is filing these comments to supplement the IRC’s comments.  As stated in the IRC Comments, the ISO is not repeating comments it and the IRC have previously made based on the understanding that NERC will ultimately address those comments.
2.
Please identify comments that you have on the draft Electric Reliability Organization Application cover document.
Comments: 
I.
Concern about the Application’s References to “Bulk Power System” and “Bulk Electric System” Without Further Explanation

 
The Draft II Application uses both terms “bulk electric system” (see Draft II Application, Page 1) and “bulk-power system” (see id. at page 2).  The use of different terms in the Draft II Application (and its associated materials (see, e.g., Exhibit D, Memorandum to Regional Managers, Registration of Entities Responsible for Complying with Electric Reliability Organization Reliability Standards and Rules of Procedure (January 13, 2006)) to refer to the power grid is both unnecessary and otherwise fails to provide needed detail about the scope of the ERO’s oversight in setting and enforcing Reliability Standards.

A.
Background on Use of Terms


NERC currently defines the “bulk electric system” in the following manner:

As defined by the Regional Reliability Organization, the electrical generation resources, transmission lines, interconnections with neighboring systems, and associated equipment, generally operated at voltages of 100 kV or higher. Radial transmission facilities serving only load with one transmission source are generally not included in this definition.  

The term “bulk power system” comes from the 2005 Energy Policy Act (see Subtitle A of the Electricity Modernization Act of 2005, which is Title XII of the Energy Policy Act of 2005 ), and is defined as:

means facilities and control systems necessary for operating an interconnected electric energy supply and transmission network (or any portion hereof), and electric energy from generating facilities needed to maintain transmission system reliability, but does not include facilities used in the local distribution of electricity.


Recognizing that none of the terms used in the statutory definition are defined, FERC – and by extension, the ERO in its Application – have the discretion to propose a reasonable interpretation of the statutory term.  The Commission expressly acknowledged the ambiguity in the definition with regard to generators considered to be part of the bulk power system. (Final Rule at P 71).  ISO-NE respectfully submits that the term “facilities and control systems necessary for operating an interconnected electric energy supply and transmission network” is also susceptible to multiple interpretations and further clarification.  As such, while there may be multiple, reasonable interpretations of “bulk-power system,” FERC and ERO need only adopt one.   The ERO should assist the FERC in performing this task by including the definition of “bulk electric system” in its application.

B.
The ERO Should Propose Its Current Definition of Bulk Electric System in its Application


The rationale for NERC proposing for FERC acceptance its current definition of “bulk electric system” is clear:  on “Day One” of ERO operations, the more continuity in the types of facilities over which NERC asserts jurisdiction, the diminished likelihood of any confusion among regulated entities about what constitutes reliable operation.  Promoting consistency, at this time, with the industry’s current understanding of the power grid subject to NERC’s Reliability Standards will promote reliability by reducing confusion among industry participants.


Moreover, NERC’s current definition expressly recognizes what is implicit in the ERO Final Rule – that there may be regional variances to a continent-wide standard.  As such, the current definition appropriately recognizes that facilities which may impact large centers of load in one region may not in another region.  


Alternatively, if NERC’s use of the statutory definition of “bulk power system” is meant to signal that NERC intends to oversee the development and enforcement of standards with respect to a different set of facilities than it currently does, it should so explain and invite comment on that.

II.
Comments on Non-Statutorily Defined Functions

The Electricity Modernization Act of 2005 delineates the functions of the ERO under the statute. The ERO shall have the ability to:

1.
develop reliability standards that provide for an adequate level of reliability of the bulk-power system;

2.
enforce, through the imposition of penalties, reliability standards; and

3.
conduct periodic assessments of the reliability and adequacy of the bulk-power system in North America.

NERC has proposed the following additional activities, for example as functions to be performed under statutory authority:

1. Personnel Certification program (Section 600);

2. Readiness Audits (Section 700);

3. System Operator Training programs (Section 900); and

4. Evaluation of Situational Awareness (Section 1000).

These added activities, which appear to be beyond standards development, enforcement of such standards through the imposition of penalties, and the filing of periodic reports, are not defined ERO functions under the legislation.  As a result, the Draft Application should separately justify these activities, and explain how performance of these activities would not interfere with the ERO’s performance of statutorily defined functions (see, e.g., Order 672 at P 198).  Though the comments of the ISO RTO Council, concern has repeatedly been expressed with the ERO’s proposal to “evaluate” situational awareness (see Section 1000), because the proposal suggests that the ERO will adopt a real-time operational function – an activity which may create confusion by placing “more than one set of hands on the wheel” in terms of bulk electric system operation.  
 

3.
Please identify any comments that you have on the draft Certificate of Incorporation (Exhibit A).
Comments:       

4.
Please identify any comments that you have on the draft Bylaws (Exhibit B).
Comments:      
5.
Please identify any comments that you have on the draft Rules of Procedures document (Exhibit C).
General Comments:      
Comments on Section 300 — Reliability Standards Development (Exhibit C — Section 300): 1.
Relationship between FERC Rules and Proposed Reliability Standards

In Section 302 (“Essential Attributes for Technically Excellent Reliability Standards”), NERC should modify its application either to adopt the Commission’s principles, as announced in its Final Rule (see Order 672 at PP 320-336), or to add an explanation about how its identified attributes carry out the guidance offered by the Commission in its Final Rule. 

2.
Other Matters

In Section 308.7.4, there appears to be errant cross-references to Section 308.6.2 and 308.6.3, because no such sub-sections exist.


In Section 309, the Draft Application states that NERC will notify certain entities if a Reliability Standard is remanded.  The Draft Application should be modified to indicate that NERC will notify the ballot body of such developments.


In Section 313.1, the Draft Application refers to the fact that a “variance would not be required” if the regional reliability standard “does not conflict with or set less stringent requirements than any NERC reliability standard.”   Per the FERC Final Rule (see Final Rule at P 97), NERC should revise its Application to include a formal definition for “variance”.

NERC’s review of the compliance program should be conducted annually – not once every three years.

Section 315 appears to differ from Section 39.6 of the Commission’s final regulations. NERC should review these differences, and if it feels that such differences are justified, provide an explanation for the reasons why.

Comments on Section 400 — Compliance Enforcement (Exhibit C — Section 400): In Section 402.11.2, NERC suggests that once every three years it will re-audit regulated entities to verify the audits conducted by a Regional Reliability Organization.  This approach to verifying for NERC the efficacy of RRO-administered audits is neither necessary nor cost effective.  For NERC to verify the audits of others, NERC can audit the RRO or simply observe an RRO-administered audit.  Duplicating an RRO-administered audit simply adds costs for the regulated entity without any additional benefit to other less costly methods NERC may employ to verify the audits.
Comments on Section 500 — Organization Registration and Certification (Exhibit C — Section 500): Comments also applicable to Exhibit D – Registration of Entities Responsible for Complying with ERO Reliability Standards 


Given the uncertainty surrounding the current registered entity definitions, and the fact that NERC, to date, has not certified those entities which have previously submitted registered entity filings, the ISO recommends that the NERC adopt a phased approach to registering entities.  This approach could take place by NERC:  (a) collecting and publishing a draft set of registered entities; (b) giving entities the opportunity to affirm or modify this draft registration through self-registration process; (c) providing a review period of those self-registrations; and (d) providing a final list for public notice and comment.  Given the vast number of registrations to take place, this process should be targeted for completion no earlier than December 31, 2006.

Moreover, the ISO suggests that NERC consider whether further registration at this time in appropriate given the timing of the release of Version 3 of the Functional Model which may require the process to begin over again.  Further, this may also be premature due to the lack of proof testing of additional entities with respect to the Version 0 standards and responsibilities and the ambiguity inherent in the current version of the Functional Model.

NERC’s current effort on defining registered entities is a “work in progress”.  While this raises very serious concerns with regard to the “Reliability Standards” it is also an issue for the Draft Application, because the Draft Application proposes to obtain funding through “Load Serving Entities”.

Comments on Section 600 — Personnel Certification (Exhibit C — Section 600):      
Comments on Section 700 — Reliability Readiness Audit and Improvement (Exhibit C — Section 700):      
Comments on Section 800 — Reliability Assessment and Performance Analysis(Exhibit C — Section 800):      
Comments on Section 900 — Training and Education (Exhibit C — Section 900):      
Comments on Section 1000 — Situation Awareness and Infrastructure Security (Exhibit C — Section 1000): This is one of the most problematic parts of the Application.  The new legislation contains no mandate for an ERO to perform situational awareness functions.  In short, this part of Application proposes NERC “shall through the use of reliability coordinators and available tools, monitor present conditions on the bulk power system and coordinate emergency response as necessary” (emphasis added).  This proposal should be revised or eliminated for two reasons.  While the full scope of NERC’s proposal to “coordinate” emergency responses is not clear, the proposal: 

(a)
Establishes that there may be more than one entity engaging in operational activities over the same portion of the bulk power system during emergency situations.  There is a greater likelihood of confusion when there is more than “one set of hands on the wheel” in operating bulk power system facilities.  

(b)
Means that the body that enforces compliance with reliability standards is the same body that will “operate” the bulk power system during emergency situations.  As a result, there may be an inherent conflict of interest if the ERO is both an operator and the body that has to enforce the Reliability Standards that would govern its operation.

Comments on Section 1100 — Annual NERC Business Plans and Budgets(Exhibit C — Section 1100):      
Comments on Section 1200 — Regional Delegation Agreements (Exhibit C — Section 1200):      
Comments on Section 1300 — Committees (Exhibit C — Section 1300):      
Comments on Section 1400 — Amendments to the Rules of Procedure (Exhibit C — Section 1400):      
6.
Please identify any comments that you have on the draft Delegation Agreement (Exhibit E).
Comments:      
7.
Please identify any comments that you have on the draft Electric Reliability Organization Transition Plan (Exhibit H).
Comments: In its application, NERC recognizes that certain of its Version 0 standards contain missing elements.  At the same time, the Functional Model definitions are also subject to an ongoing review to address ambiguities in the definition.  Nonetheless, the cover of the application suggests that NERC will file 91 Reliability Standards with its application.  Given the current state of NERC’s Reliability Standards, the ISO respectfully submits that a tiered approach to filing those Standards, that would rely on further review and where appropriate field testing in the 2006-2007 period, would not only result in a greater likelihood of success when filed with the Commission, but also would serve to educate more thoroughly industry participants that, to date, have not been active in NERC processes.


NERC has indicated in Exhibit H that 22 of the existing 91 Version 0 Standards require at least some missing compliance elements.  ISO New England suggests that NERC’s proposed Reliability Standards be prioritized in order of importance to system reliability and NERC, working with the industry, promulgate the necessary changes for review and comment, followed by a period of possible field testing and allowing for an implementation schedule, as necessary.  Once completed, these revised standards can be submitted through the standards authorization process by the NERC/ERO. This is similar to the approach NERC has taken on testing of financial penalties under the Compliance Program, which will allow for a test year with no financial penalties in 2007. 
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