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March 6, 2006 

Sherry A. Quirk 
Direct Dial: 202 775 6814  
 
VIA HAND DELIVERY 
 
Ms. Magalie R. Salas, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 
 
 Re: Explanatory Statement In Support of Settlement Agreement of the Settling Parties 

and Request for Expedited Consideration and Settlement Agreement Resolving 
All Issues, Devon Power LLC, et al., Docket Nos. ER03-563-000, -030, and -055. 

 
Dear Secretary Salas: 
 
 In accordance with Rule 602 of the Federal Energy Regulatory Commission's (“FERC” or 
“Commission”) Rules of Practice and Procedure, 18 C.F.R. § 385.602 (2005), the Settling Parties 
submit an Explanatory Statement of the Settling Parties and Request for Expedited Consideration 
(“Explanatory Statement”) and Settlement Agreement Resolving All Issues (“Settlement 
Agreement”) for approval by the Commission in the above captioned proceedings.  Enclosed for 
filing are an original and fourteen (14) copies of the following documents: 
 

• Explanatory Statement of the Settling Parties and Request for Expedited 
Consideration and supporting documents; 

• Settlement Agreement Resolving All Issues and attachment; 
• Draft letter order and a diskette containing such draft order in Microsoft Word 

format; and 
• Draft form of notice of filing, suitable for publication in the Federal Register, and a 

diskette containing this form of notice. 
 
 This filing is made pursuant to Rule 602 of the Commission's Rules of Practice and 
Procedure and pursuant to the Commission's October 21, 2005 order in the captioned proceeding.  
Pursuant to Rule 602 of the Commission's Rules, initial comments must be filed within twenty 
(20) days of the filing.  Reply comments may be filed not later than thirty (30) days after the 
filing of the offer.  Accordingly, initial comments regarding this settlement must be filed on or 
before March 27, 2006, and reply comments must be filed on or before April 6, 2006.  The 
Settling Parties request Commission action approving the Settlement Agreement in its entirety, 
without modification or condition, on or by June 30, 2006.  To the extent necessary, waiver of 
the Commission's notice requirements is requested.  
 
____________________________________________________ 
* The parties to the Settlement Agreement as of the date of the Settlement Agreement are identified in Section V of 
the Explanatory Statement.
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For convenience, the following is a list of the documents being filed herewith. 
 
Attachment Number  Document 
 
    Explanatory Statement of the Settling Parties in Support of   
    Settlement Agreement and Request for Expedited Consideration  
    (with Attachments 1- 7, as listed below) 
 
Attachment 1   Settlement Agreement Resolving All Issues (with Attachment 1A) 
  
Attachment 1A  Definitions 
 
Attachment 2   Affidavit of Robert Stoddard 
 
Attachment 3    Affidavit of Miles Bidwell 
 
Attachment 4   Affidavit of Peter Cramton 
 
Attachment 5   NEPOOL Vote Tally 
    
Attachment 6   Affidavit of David LaPlante 
 
Attachment 7   Draft form of Notice of Filing and diskette containing such draft  
    notice 
 
Attachment 8    Draft Letter Order Approving Settlement and diskette containing  
    such draft order     
 
Also enclosed are two extra copies of the filing to be date-stamped and returned with our 
messenger.   
 
 The signatories to the Settlement Agreement support the Agreement.  Due 
to the time pressures associated with completing this filing, the Settling Parties have not had 
sufficient opportunity to thoroughly review the final version of the Explanatory Statement, or to 
clear the final version of the Explanatory Statement within their respective organizations.  As 
such, the Settling Parties at this time reserve their rights to file comments addressing specific 
aspects of the Explanatory Statement that may conflict with the Settlement Agreement, and 
commit to raise whatever such issues they may have (if any) in their Initial Comments.   
 
 As explained above, certain affidavits have been filed as part of and are referenced in the 
Explanatory Statement.  Execution of the Settlement Agreement does not imply support, 
endorsement, or subscription to all or any of the Affidavits, which are being submitted 
only on behalf of the specific parties listed therein. 
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 This submission includes affidavits on behalf of Robert Stoddard and David LaPlante 
(Attachments 2 and 6, respectively) that presently contain faxed copies of the affiants' notarized 
signatures.  We will substitute original copies by further submission tomorrow, March 7, 2006.  
We will also forward additional Settlement Agreement signature pages as they are provided to 
us.  Should you have any questions or need further information concerning this filing, please call 
me at the number above. 
      Sincerely, 

 
      ___________________ 

      Sherry A. Quirk  

      Attorney for ISO New England, Inc. 
 
Encl. 
cc: Service List 
 Individuals and Entities identified in Explanatory Statement. 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

 
 
Devon Power LLC, et al.   )  Docket Nos. ER03-563-000, 
      )  ER03-563-030, and ER03-563-055 
 
 

EXPLANATORY STATEMENT OF THE SETTLING PARTIES IN SUPPORT OF 
SETTLEMENT AGREEMENT AND REQUEST FOR EXPEDITED CONSIDERATION 

 
(March 6, 2006) 

 
Pursuant to Rule 602 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 

385.602 (2005), the Settling Parties (as identified in the Settlement Agreement and Section V of 

this Explanatory Statement)1 submit this “Explanatory Statement of the Settling Parties in 

Support of Settlement Agreement and Request for Expedited Consideration” (“Explanatory 

Statement” or “Statement”) with accompanying settlement agreement (“Settlement Agreement” 

or “Agreement”) (Attachment 1) for approval by the Federal Energy Regulatory Commission 

(“Commission”).  As set forth more fully in Section 1 and 2 of the Settlement Agreement, the 

Settling Parties request, pursuant to Rule 212 of the Commission’s Rules of Practice and 

Procedure, 18 C.F.R. § 385.212, that the Commission approve this Settlement Agreement in its 

entirety without conditions or modifications on or before June 30, 2006.2  As explained infra, 

expedition is appropriate because implementation of the Settlement Agreement requires 

                                                 
1 Capitalized terms used but not defined in this Explanatory Statement are intended to have the meanings 
given to such terms in the Settlement Agreement, the ISO New England Inc. Transmission, Markets and 
Services Tariff (“ISO Tariff”), the Participants Agreement, or the Second Restated New England Power 
Pool Agreement (the “Second Restated NEPOOL Agreement”) (as such terms may be consolidated on 
Attachment A to the Settlement Agreement). 

2 Settlement Agreement at §§ 1-2. 
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substantial effort to finalize detailed market rules and manuals, and an approval on or before that 

date permits the necessary detail work to be completed in time to support the December 1, 2006 

implementation. 

This Settlement Agreement is the result of more than 30 days of noticed, formal 

settlement conferences among more than 175 parties pursuant to notice by and involvement of 

Administrative Law Judge Lawrence Brenner (the “Settlement Judge”).  Those settlement talks 

were preceded by 24 days of hearings involving 64 parties, thousands of pages of exhibits, 

roughly 5000 pages of transcript, and a 283-page initial decision issued on June 15, 2005 (the 

“Initial Decision”).3  Consistent with Commission direction,4 the Settling Parties have developed 

an alternative to the Initial Decision’s locational installed capacity (“LICAP”) mechanism that 

would replace the LICAP mechanism to achieve the Commission’s goals, as stated in the June 

2004 Order.5  In the long term, the capacity market proposed in the Settlement Agreement 

establishes a “market-type mechanism”6 to attract new Resources to meet the growing electric 

energy needs of the New England region, generally using the Forward Capacity Market (“FCM”) 

design recommended by state regulators and consumer representatives.  For a transition period 

before the FCM, the Settlement Agreement provides a level of compensation to suppliers that is 

lower than the compensation that would have been paid had the LICAP mechanism approved in 

the Initial Decision been adopted by the Commission.  These transition payments will serve as a 

bridge to the FCM.  The market design, in both the short and long term, also provides a price 

                                                 
3 Devon Power LLC, et al., 111 FERC ¶ 63,063 (2005) (“Initial Decision”). 
4 Devon Power LLC, et al., Docket ER03-563-030, oral argument, September 20, 2005. Tr. 
252:20-253:10. 

5 Devon Power LLC, et al., 107 FERC ¶ 61, 240 at P 1 (2004) (“June 2004 Order”). 
6 107 FERC ¶ 61, 240 at P 7. 
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signal for capacity to perform when needed and facilitates participation in the capacity market by 

intermittent and demand response resources.  As shown in Attachments 2, 3, and 4, Witnesses 

Robert Stoddard, on behalf of Capacity Suppliers and Dominion, Miles Bidwell, on behalf of the 

Connecticut Department of Public Utility Control (“CT DPUC”), and Peter Cramton, on behalf 

of the ISO, support the FCM as a workable market design for the New England region.7  

Based on polling by the Settlement Judge, this Settlement Agreement has the support of 

public utility regulators from four of the six New England states, and is either supported or not 

opposed by a broad cross-section of generation owners, transmission owners, load serving 

entities and ISO New England Inc. (the “ISO”).  NEPOOL supports this settlement by a 78.46% 

vote of its Markets Participants.   

I. INTRODUCTION 
As demonstrated in this Explanatory Statement, the Settlement Agreement strikes a just, 

reasonable, and fair balance among suppliers, state public utility regulators, consumer advocates, 

and load, and should be approved.  The Settlement Agreement achieves two fundamental 

objectives shared by all parties to this case.  First, the FCM provides a market structure that will 

encourage needed new generation to be built.  Second, the FCM is designed to allow new 

capacity to set the clearing price, thus providing a market-based measure of the cost of new 

entry.   

Section II of this Explanatory Statement provides a summary of the case, and Section III 

contains an overview of the Settlement Agreement.  In Section IV, the Settling Parties explain 

their request for expedited consideration of the Settlement Agreement.  Section V identifies the 

                                                 
7 Execution of the Settlement Agreement does not imply support, endorsement, or subscription to 
all or any of the Affidavits, which are being submitted only on behalf of the specific parties listed 
therein. 
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Settling Parties.  A more detailed explanation of the Settlement Agreement, along with the 

information required by the Commission to be included with an explanatory statement, is 

contained in Section VI.  Section VII provides additional details concerning the service of this 

Settlement Agreement and Explanatory Statement on interested parties, and Section VIII 

provides a concluding statement.   

Notwithstanding the very broad support for this Settlement Agreement, the Settling 

Parties do expect that aspects of the Settlement Agreement will be opposed.  The Maine Public 

Utilities Commission, the Massachusetts Department of Telecommunications and Energy, and 

the Massachusetts Attorney General have expressed opposition to the proposed settlement.  

Although the Connecticut Department of Public Utility Control and the Connecticut Office of 

Consumer Counsel support the settlement, the Connecticut Attorney General has stated its 

opposition.  In addition, some transmission-owning utilities and load serving entities do not 

support the settlement.  As will be shown below, however, the Commission should approve the 

Settlement Agreement, notwithstanding these objections. 

It is well settled that the Commission “can approve contested settlements as long as it 

determines that the proposal will establish just and reasonable rates.”8  The Commission’s 

decision to approve a contested portion of a settlement must be supported by substantial evidence 

or a finding that, as to the contested matter, there is no genuine issue of material fact.9  This 

standard is embedded in section 385.602(h) of the Commission’s regulations.10  

                                                 
8 New Orleans Public Service, Inc. v. FERC, 659 F.2d 509, 512 (5th Cir. 1981) (citing Placid Oil 
Co. v. FPC, 483 F.2d 880, 893 (5th Cir. 1973), aff'd. sub nom. Mobil Oil Corp. v. FPC, 417 U.S. 
283, 312-13, 94 S. Ct. 2328, 2347-48, 41 L. Ed. 2d 72 (1974)). 
9 Exxon Co., U.S.A. v. FERC, 182 F.3d 30, 37 (D.C. Cir. 1999).  On appeal, a reviewing court 
“will set aside FERC's approval if it was ‘arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.’”  Id.  However, the test is narrow and the court “is not to 
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In addressing a contested settlement, at least four approaches are available to the 

Commission.  The Commission may: (1) make a merits decision on each contested issue; (2) 

approve the settlement as a package if it determines that the overall result of the settlement is just 

and reasonable; (3) approve the settlement if its benefits to directly affected parties outweigh 

objections by contesting parties whose interests are too attenuated; or (4) sever contesting 

parties.11  In this instance, the settlement may be approved as a complete package because it 

represents a just and reasonable result. 

The Settling Parties urge the Commission to evaluate and approve the Settlement 

Agreement as a package.  This Settlement Agreement reflects a complex compromise among all 

affected parties.  Each Settling Party might well oppose at least some individual components 

within the Agreement if taken in isolation, but the Settling Parties together have agreed to the 

package as a whole.12  Changing any aspect of the Agreement would upset the balance achieved 

in the Agreement and will undoubtedly provoke calls to change other aspects of the Agreement.  

Getting the parties to this point has been an extraordinary challenge and there can be no 
                                                                                                                                                             
substitute its judgment for that of the agency.”  Id. (citing Motor Vehicle Mfrs. Ass'n of the 
United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 77 L. Ed. 2d 443, 103 S. 
Ct. 2856 (1983)).  Where, the analysis to be performed "requires a high level of technical 
expertise, [the court] must defer to the informed discretion of the responsible federal agencies."  
Id.  Nonetheless, the FERC must engage in rational decision making.  Id. (citing Motor Vehicle 
Mfrs. Ass'n of the United States, Inc., 463 U.S. 29 at 43 (1983)). 
10 Section 385.602(h)(i) of the regulations provides that 

If the Commission determines that any offer of settlement is contested in whole or in part, 
by any party, the Commission may decide the merits of the contested settlement issues, if the 
record contains substantial evidence upon which to base a reasoned decision or the Commission 
determines there is no genuine issue of material fact.   
11 Trailblazer Pipeline Company, 85 FERC ¶ 61,345 (1998), order on reh’g, 87 FERC ¶ 61,110 
(1999). 
12 No Settling Party’s support for this Settlement Agreement should be construed as support for 
any individual component of the Settlement Agreement or for anything more than support for the 
Settlement Agreement as a whole solely in the context of resolving this proceeding. 
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assurance that conditions or changes, no matter how slight they may appear on the surface, could 

alter that balance.  This Settlement Agreement is a complete package that must be considered in 

its entirety and should be approved in its entirety as just, reasonable, and in the public interest. 

While in certain circumstances the Commission is able to sever parties or issues from a 

contested settlement and approve the settlement among the settling parties as uncontested, the 

Settling Parties believe that severance is inappropriate in this instance.  Ultimately this settlement 

will create a structure applicable to all generation and load in the region.  Contesting parties 

cannot be severed and permitted to litigate the applicable transition charges or market design 

elements in specific situations without affecting the rate charged to and received by Settling 

Parties.  Further, many (if not all) Settling Parties agreed to compromise specifically to avoid the 

uncertainty of prolonged litigation.  Issues cannot be severed without upsetting the balance of the 

Agreement. 

II. SUMMARY OF THE CASE 
 
This proceeding began on February 26, 2003, when Devon Power LLC, Middletown 

Power LLC, Montville Power LLC, Norwalk Power LLC and NRG Power Marketing Inc. 

(collectively, “NRG”) filed, pursuant to Section 205 of the Federal Power Act (“FPA”),13 four 

cost-of-service reliability-must-run (“RMR”) agreements covering 1,728 MW of generating 

capacity located within Connecticut and the Southwest Connecticut (“SWCT”) Designated 

Congestion Areas (“DCAs”). 

 In an order issued April 25, 200314 (the “April 2003 Order”), the Commission rejected 

NRG’s RMR agreements, and allowed collection of only going-forward maintenance costs 

                                                 
1316 U.S.C. § 824d (2000). 
14 Devon Power LLC, et al., 103 FERC ¶ 61,082 (2003). 
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through the tracking mechanism approved in a prior order issued March 25, 2003.15  The 

Commission directed the ISO to file a “ mechanism that implements location or deliverability 

requirements in the ICAP or resource adequacy market . . . so that capacity within DCAs may be 

appropriately compensated for reliability.”16   

 Pursuant to the Commission’s directive in the April 2003 Order, on March 1, 2004, the 

ISO submitted a LICAP filing (the “March 1 Filing”).17  The ISO’s March 1 Filing was protested 

and commented on by various parties.  Two months later, on June 2, 2004, the Commission 

issued an order (the “June 2004 Order”)18 conditionally accepting the March 1 Filing, established 

hearing procedures regarding that filing, and identified issues to be addressed at hearing.  The 

Commission directed the Presiding Administrative Law Judge to issue an initial decision on or 

before June 1, 2005, and deferred implementation of the LICAP proposal until January 1, 2006. 

 Following the June 2004 Order, the LICAP proposal was addressed in hearings before 

Administrative Law Judge Bobbie J. McCartney (the “Presiding Judge”).  Twenty-four days of 

hearings were held, beginning on February 23, 2005, and concluding on March 31, 2005.  

Following voluminous briefs by all interested parties, the Presiding Judge issued the Initial 

Decision on June 15, 2005.19 

 In the Initial Decision, the Presiding Judge concluded that the ISO’s LICAP proposal, as 

modified throughout the hearings, was just and reasonable and should be accepted by the 

                                                 
15 Devon Power LLC, et al., 102 FERC ¶ 61,314 (2003). 
16 April 2003 Order at P 37.  The Commission further clarified its findings in an order on 
rehearing in Devon Power LLC, et al., 104 FERC ¶ 61,123 (2003). 
17 Compliance Filing of ISO New England Inc., Docket No. ER03-563-030 (March 1, 2004). 
18 Devon Power LLC, et al., 107 FERC ¶ 61,240 (2004). 
19 Devon Power LLC, et al., 111 FERC ¶ 63,063 (2005). 
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Commission with certain modifications.  That Initial Decision has been the subject of numerous 

briefs on and briefs opposing exceptions and is still pending before the Commission. 

 Following the issuance of the Initial Decision, the Commission granted a request by 

numerous parties for oral argument on alternatives to LICAP.20  In that same order, the 

Commission again delayed implementation of LICAP, this time holding that it would not be 

implemented any earlier than October 1, 2006. 

 Pursuant to direction of the Commission, on September 13, 2005, parties representing 

load, including the public utility regulatory commissions for all six states, filed the New England 

Resource Adequacy Model (“NERAM”)21 and  the New England Locational Resource Adequacy 

Model (“NELRAM”)22 structures as proposed alternatives to LICAP.  Those alternatives 

proposed a forward resource auction to procure capacity, a descending clock auction held several 

years in advance of an installed capacity commitment period, penalties for non-performance, and 

a phase-in or transition period.23  All of these features of the proposed alternatives have been 

incorporated into the Settlement Agreement.24 

                                                 
20 Devon Power LLC, et al., 112 FERC ¶ 61,179 (2005). 
21 Statement in Support of the New England Resource Adequacy Market, Devon Power LLC, 
Docket ER03-563-030 (Sept. 13, 2005). 

22 Four State Commissions’ Proposed Alternative to LICAP Devon Power LLC, Docket ER03-
563-030 (Sept. 13, 2005). 

23 The filing, joined by the Maine Public Utilities Commission, stated at p. 13: 

Because the performance and payment under [a forward procurement 
approach] will not occur until 2010, the [state commissions for Maine, New 
Hampshire, Vermont, and Rhode Island] agree that some payments to existing 
generation resources are appropriate between the first auction and the initial 
performance period in 2010. . . .  The Commission should direct that the issue of 
transition payments be resolved through a stakeholder settlement process. 

24 Settlement Agreement at § 11, Parts I.A-C and III (Forward Capacity Auction), Part III.F (descending 
clock auction), Part V.C.2 (availability penalties) and Part VIII (Transition Period). 
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 On October 21, 2005, the Commission granted the request of multiple parties for 

appointment of the Settlement Judge.25  This Settlement Agreement is the product of that 

settlement process. 

III. OVERVIEW OF SETTLEMENT AGREEMENT 
 
A. THE FORWARD CAPACITY MARKET 
 
The Settlement Agreement provides for the implementation of an alternative to LICAP – 

a forward capacity market (the “FCM”) establishing competitive auctions for capacity resources 

to be held three years ahead of their anticipated need.    Consistent with proposals advanced 

before the Commission by state regulators and load, the forward capacity auction (“FCA”), 

which will be held annually, will be a descending clock auction.  A key element of the auction 

design is the competitive bidding process that will price all capacity from bids made by new 

capacity.  The bidding will start at two times the agreed starting value of CONE of $7.50/kW-

month, so the starting value will be $15 per kW-month in the first auction.  Recognizing the need 

for market liquidity and that circumstances will change as suppliers’ capacity commitments 

come due, the FCM provides for an annual reconfiguration auction two years, one year, and just 

prior to the Commitment Period and twice-yearly seasonal auctions and monthly auctions just 

prior to, and during each Commitment Period.  Due to software and implementation 

considerations, however, the first initial auction is expected to be held early in 2008 for a 

Commitment Period beginning June 1, 2010.26  The initial auction for the commitment period 

beginning June 1, 2011 would be held shortly thereafter.   

                                                 
25 Devon Power LLC, et al., 113 FERC ¶ 61,075 (2005) at P 9. 

 
26 Settlement Agreement at § 11, Part I.C. 
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The parties focused on minimizing the risk of auction failure, either because new 

proposals for capacity resources do not materialize or because bids to meet future needs are 

adversely impacted by risk analyses for the new market structure or market power.  

Acknowledging that uncertainties exist with the initial auctions, the FCM contains a mechanism 

(specified in Section III.G.4.) that is designed to imitate the principles of a price collar often used 

on trading floors of large financial markets, which establishes a ceiling on the price for existing 

capacity resources at 1.4 times the cost of new entry (“CONE”), and a floor of 0.6 times CONE 

until there have been three successful auctions.  In the first year, this means that auction prices 

for existing capacity can range from $4.50 to $10.50.  The FCM also contains provisions to 

ensure that if there is inadequate supply offered or the structure of competition of offers of new 

supply is insufficient to ensure a competitive result, necessary new resources are brought into the 

market while limiting the payment to existing suppliers. 

With respect to market power concerns, the FCM provides limited opportunities for 

existing capacity to impact Capacity Clearing Prices.  Except within a specified range, all 

existing capacity that remains listed is effectively a price taker in each FCA and cannot set the 

clearing prices to be received by other existing capacity resources.  Such existing capacity can 

seek, however, to forego receiving any capacity revenues for a Commitment Period by 

submitting bids to de-list from the capacity market (a “De-List Bid”).27  If the Capacity Clearing 

Price falls below the level of a De-List bid, the existing capacity submitting that bid will be 

allowed to de-list all or a portion of a Resource unless the absence of that Resource would 

produce reliability problems, in which case the Resource will be entitled to just and reasonable 

compensation but will not set the Capacity Clearing Price.  Existing capacity also will be 

                                                 
27 Settlement Agreement at § 11, Part III.D.5. 
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permitted to bid to retire/permanently de-list their capacity.  Again, if the Capacity Clearing 

Price falls below the level of a retirement/permanent de-list bid, the Resource submitting that bid 

will be permitted to retire/permanently de-list, subject to reliability limitations.  The Market 

Monitoring Unit will have specifically delineated authority to review and reject bids that are 

concluded to be improper, subject to appropriate Commission involvement.  This review is  

intended to ensure that neither monopoly nor monopsony market power are inappropriately 

exercised. 

The level of capacity payments paid to capacity resources will be directly and 

immediately tied to the availability of those resources.  Availability metrics were a highly 

contested issue in hearings.  The Settlement Agreement reflects a compromise that adopts a 

definition of “Shortage Event” that is intended to capture hours when capacity resources are 

determined to be most needed due to conditions on the system.  The Settlement Agreement 

provides for loss of capacity compensation for capacity resources that fail to perform (subject to 

certain well-defined excuses) during these Shortage Events.  On any critical day, a resource can  

have their compensation reduced up to 10% of annual FCA Payment if it is not available and, in 

any month, a resource can lose up to two and one-half months of its annual FCA Payment.  The 

availability provisions in the FCM also have a variety of other mechanisms designed to balance, 

in the specific context of the settlement, the desire for strong economic incentives for capacity 

resources to be available when needed without creating unnecessary payment risk to resources.  

Additional understandings have been worked out with respect to gas-fired resources, 

intermittent resources, and demand resources.  Because of the expected critical need for gas-fired 

resources during winter shortage hour events, the Settlement Agreement provides for future 

changes to the market rules that will accelerate when bids must be received for the Day-Ahead 
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Energy Markets during the winter months and when the ISO will issue financially binding 

dispatch schedules for the next day.  Because of the continued mismatch between the time when 

gas can be nominated for delivery day ahead and when the ISO is certain of the need for 

particular gas-fired generation, the Settlement Agreement provides assurance that gas-fired 

generation procuring transportation and gas to meet its binding Day-Ahead schedule will be 

entitled to certain reimbursements for gas purchased in reliance on the schedule but not burned 

as a result of the actual dispatch of the unit.   

In addition, due to the continuing desire to accommodate wind and other intermittent 

resources, rather than subject them to additional reductions in compensation for failure to operate 

at rated capacity during Shortage Events, the FCM provides for reduced capacity ratings for 

these units that will reflect their intermittent nature of performance.  Over the next 12 months, 

FCM market rules that are comparable to supply side resources will be developed for demand-

side capacity resources. 

Similar to the litigated LICAP proposal, the FCM includes a reduction in payments for 

capacity (except for self-supplied capacity) equal to the “Peak Energy Rents” (“PER”) that 

would be expected to be received from a hypothetical proxy unit during the Commitment Period.  

This PER deduction will act as both as disincentive for suppliers to raise prices in the energy 

market and a hedge for load against energy price spikes. 

B. TRANSITION TO FCM 

A transition period is a necessary part of this settlement because the FCM proposed in the 

settlement will not result in the purchase of capacity until the 2010/11-Power Year.  This leaves 

a gap between now and 2010/11 that must be filled by an interim compensation arrangement.  To 

address this period, the Settlement Agreement provides for a negotiated level of capacity 
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payments for this interim or transition period.  Indeed, the proponents of alternatives to LICAP 

recognized the need for a transition period.  Beginning for the month of December 2006, and 

extending until the Commitment Period for the first FCA, which is expected to occur on June 1, 

2010, these payments start at $3.05/kW-month, and increase to $4.10kW-month, paid to all 

installed capacity.  The capacity product is UCAP on a seasonal basis, with a weighted EFORd 

availability metric. 

 While there could be disagreement among the Settling Parties as to the actual level of 

savings to consumers from this Settlement Agreement when compared to LICAP, there is no 

question that consumers benefit from the settlement.  The detailed comparison of the currently 

projected prices of LICAP and of the settlement transition payment rates are set forth in the 

Tables 3 and 4 of the attached affidavit of ISO Vice President of Wholesale Markets Strategy 

David LaPlante (Attachment 6).  Along with the other data and record evidence described below, 

Mr. LaPlante demonstrates that the settlement transition payment rates would be consistently 

below the projected prices that likely would have been in effect over the same 4-year period had 

LICAP, which was found to be just and reasonable in the Initial Decision, been implemented.  

Accordingly, these settlement provisions should be approved as just and reasonable as part of the 

overall settlement package.  This is particularly true in light of the comprehensive nature of the 

settlement and the multifaceted balance among a variety of competing interests that included the 

transition payments. 

IV. REQUEST FOR EXPEDITED CONSIDERATION 
 

The Settling Parties respectfully request that the Commission approve the Settlement 

Agreement without modification or condition no later than June 30, 2006.  This schedule is 

extremely important to achieving the agreement to implement transition payments beginning 



 -14- 

 
{W0137188; 3} 

December 1, 2006, and a first FCA in early 2008.  Once the Commission has approved the 

Settlement Agreement, there will remain many details to be worked out in the stakeholder 

process, which will provide  for consultation with state utility regulatory agencies.  For that 

process to be successful, there must be time for a full review and consideration of the details.  

The Settlement Agreement proposes that such details for transition can be completed by October 

1, 2006, with details for FCM finalized and filed by February 15, 2007.  Delay in Commission 

approval of the Settlement Agreement beyond June 30, 2006, materially increases the risk that 

the necessary details will not be completed in time for implementation on the schedule required 

by the Settlement Agreement. 

For that reason, Section 2 of the Settlement Agreement provides that it terminates on 

June 30, 2006, in the absence of a Commission order accepting it.  That Section further provides 

that, if the Commission approves the settlement with modifications or conditions, the Settling 

Parties have only 30 days to attempt to negotiate modified arrangements that are acceptable to all 

the Settling Parties. 
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V. THE SETTLING PARTIES 
 

The parties to the Settlement Agreement (each individually a “Settling Party” and 

collectively the “Settling Parties”) as of the date of this Explanatory Statement are as follows:28 

American National Power, Inc. 
Associated Industries of Massachusetts 
Boston Generating, LLC  
Calpine Eastern Corporation 
Calpine Energy Services, L.P. 
Cape Wind Associates, LLC 
Central Vermont Public Service Corporation  
Connecticut Department of Public Utility Control 
The Connecticut Light and Power Company 
Connecticut Municipal Electric Energy Cooperative 
Connecticut Office of Consumer Counsel  
Conservation Services Group 
Consolidated Edison Energy, Inc. 
Dominion Energy Marketing, Inc. 
Dominion Nuclear Connecticut, Inc. 
Dominion Resources, Inc.,  
Duke Energy North America, LLC 
Energy Management, Inc. 
EnerNOC, Inc. 
Entergy Nuclear Generation Company 
Entergy Nuclear Vermont Yankee, LLC 
Exelon Generation Company, LLC 
Exelon New England Holdings, LLC 
FPL Energy, LLC 
Granite Ridge Energy, LLC 
HQ Energy Services (U.S.) Inc. 
ISO New England Inc. 
Lake Road Generating Company, LP 

                                                 
28 Mirant New England no longer exists post-bankruptcy.  The Mirant companies are: Mirant 
Americas Energy Marketing, LP; Mirant Canal, LLC; and Mirant Kendall, LLC. 
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MASSPOWER 
Milford Power Company, LLC 
Mirant Americas Energy Marketing, LP 
Mirant Canal, LLC 
Mirant Kendall, LLC 
Mystic Development, LLC, Mystic I, LLC, and Fore River Development, LLC 
National Grid USA (on behalf of itself and its subsidiaries that are intervenors in this proceeding) 
NEPOOL Participants Committee 
New Hampshire Public Utilities Commission 
NRG (Devon Power, LLC, Middletown Power LLC, Montville Power LLC, Norwalk 
 Harbor, LLC, and NRG Power Marketing, Inc.)  
Pinpoint Power, LLC 
Public Service Company of New Hampshire 
Rhode Island Division of Public Utilities and Carriers 
Rhode Island Public Utilities Commission 
Select Energy, Inc. 
Sempra Energy Trading Corp. 
TransCanada Power Marketing Limited 
The United Illuminating Company 
Vermont Department of Public Service  
Vermont Public Power Supply Authority 
Vermont Public Service Board 

 
A number of other parties in the proceeding also have been very engaged and involved in 

the settlement discussions, but have not submitted executed signature pages by the date of this 

Statement.  For some of those parties, additional processes may be required for approval.  Other 

parties may be continuing to work on resolution of related but independent matters before they 

are able to support the Settlement Agreement.  In addition, while there are others who have 

indicated opposition to the Settlement Agreement, their representatives have been involved in 

helping to define key aspects of this agreement. 
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VI. THE SETTLEMENT AGREEMENT 
 The Settlement Agreement is included as Attachment 1 to this Explanatory Statement.  A 

more detailed summary of the Settlement Agreement is included below.  This section also 

includes additional information in compliance with the Commission’s directives regarding 

settlement agreements. 

A. Compliance with Commission Directives Regarding Information to Be 
Provided with Settlement Agreements 

 
 This Statement, including its attachments and the transmittal letter filed herewith, 

provides the information required by Rule 602 of the Commission’s Rules of Practice and 

Procedure.29  Pursuant to the October 23, 2003 Notice to the Public entitled “Information to be 

Provided with Settlement Agreements,”30 the Settling Parties state as follows: 

 This Settlement Agreement resolves significant potential issues regarding the LICAP 

market recommended by the Initial Decision.  The Settling Parties have developed an alternative 

capacity market, the new FCM, that renders moot significant opposition to the recommended 

LICAP market and, assuming the Settlement is approved, eliminates the need for potential future 

litigation on the recommended LICAP market.  The FCM will be implemented as quickly as 

possible and, as noted previously, the transition prices are significantly lower than projected 

prices if the LICAP mechanism adopted in the Initial Decision had been affirmed by the 

Commission.  

The issues being settled have major policy implications:  This case presents the 

fundamental policy issue of how to design a capacity market in order to resolve reliability 
                                                 
29 18 C.F.R. § 385.602 (2006). 
30 See "Notice to the Public - Information to be Provided with Settlement Agreements," (issued 
Oct. 15, 2003); "Errata," (issued Oct. 23, 2003). 
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compensation issues.  However, the resolution reflected in this settlement is, by its nature and 

specific terms, non-precedential.  Other than the instant dockets, the Settling Parties are not 

aware of the results of any other pending cases that will be dictated by Commission action on 

this Settlement Agreement.31  The settlement does not involve an issue of first impression and 

there are no previous reversals on the issues involved.  The Settlement Agreement and the 

implementing market rules remain subject to the just and reasonable standard established by 

Sections 205 and 206 of the Federal Power Act, except as specifically provided for in Section 4. 

of the Settlement Agreement.    

 In accordance with the December 8, 1999 Notice to the Public entitled “Proposed 

Settlement Agreements,” the Settling Parties are including as Attachment 8 hereto a draft 

Commission letter order approving the settlement and a diskette containing that letter order in 

Microsoft Word format. 

B. Summary of the Terms of the Settlement Agreement 

1. Effectiveness, Termination and Scope of the Agreement 
Section 1 of the Settlement Agreement provides that it will become effective either by the 

Commission approving the agreement in its entirety or, subject to the process described in 

Section 2, with changes or modifications as agreed by the Settling Parties. 

Section 2 sets out provisions for renegotiation if the Commission approves the Settlement 

Agreement conditionally and termination of the Settlement Agreement if the Commission 

                                                 
31 The Settlement Agreement does clarify in Part VIII.E. that unless otherwise agreed in a FERC-
approved settlement, transition payments will be netted against any RMR payments.  Moreover, 
in Part VIII.F., the Settlement Agreement clarifies that the beginning of transition payments will 
not trigger automatic termination of RMR agreements that, by their terms, terminate upon the 
implementation or effectiveness of a locational ICAP mechanism but that the start of the first 
Commitment Period will be considered such implementation or effectiveness for purposes of 
terminating RMR agreements. 
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disapproves the Settlement Agreement or the parties do not accept a Conditional Approval 

Order.  Unless Settling Parties agree to an extension, the Settlement Agreement shall terminate if 

the Commission does not approve it by June 30, 2006.  If the Commission gives only conditional 

approval (i.e., it modifies any of the Settlement’s terms), settlement discussions will be 

reinstituted for 30 days to permit the Settling Parties to renegotiate and restore the balance of 

risks and benefits.  If the Settling Parties reach agreement, the renegotiated Settlement 

Agreement will be filed with the Commission.  Without a further agreement, the Settlement 

Agreement will terminate. 

The Settlement Agreement resolves all of the issues raised in Docket Nos. ER03-563-030 

and ER03-563-055 before the FERC. 

2. Market Rules 
 Section 3 of the Settlement Agreement sets out processes for implementation of the 

settlement once it is approved by the Commission.  First, Section 3.A. details the process for 

developing the provisions of the ISO Tariff (the "Market Rules") that will be necessary to 

implement the settlement.  The Market Rules will be developed and filed in at least two 

packages.  The first filing will contain rules for implementation of the transition provisions on 

December 1, 2006, and will be filed by October 1, 2006.  The second filing, which must be made 

by February 15, 2007, will contain the rules for the FCM itself.  To the extent addressed in the 

Settlement Agreement, the parties to the settlement may only challenge the Market Rules on the 

grounds that they are inconsistent with, or not necessitated by, the Settlement Agreement.  

Section 3.D. states that the Market Rules will be developed in accordance with NEPOOL’s 

traditional rule review process and will include the opportunity for input from state utility 

regulators. 
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 Under Section 3.C., a general timeline is laid out for determining a critical input into the 

FCM – the Installed Capacity Requirement ("ICR").  This process will determine how much 

capacity will be bought through the auctions.  As the Commission is aware, the ISO is currently 

conducting a stakeholder process in New England (including market participants and state 

regulators) to review the process for deriving ICR.  The goal is to conclude that process during 

the third quarter of 2006 and, as appropriate, file with the Commission in the fourth quarter of 

2006.  Based upon the outcome of that filing, the ICR for the first auction will be filed during the 

third quarter of 2007, with a requested effective date of October 1, 2007, which will enable the 

first auction to be conducted no later than early 2008.  As noted in Section I.C. the first auction 

will have a truncated Planning Period of slightly over two years, enabling the first Commitment 

Period to coincide with the June, 2010 through May, 2011 Power Year.  Thereafter, auctions will 

be conducted approximately three and a half years prior to the Commitment Period. 

 Under Section 4.A., the settling parties waive their Section 206 rights to seek a change in 

the Settlement Agreement or the Market Rules implementing the agreement for a period of 

roughly two and one half years (the “Waiver Period”).  During this Waiver Period, subject to 

Section 4.C., the ISO retains its FPA Section 205 rights (subject to appropriate stakeholder 

processes) but may exercise those rights only upon a showing that the change is needed to 

prevent a negative effect on system operations or the forward capacity or forward reserves 

markets.  After the Waiver Period, all Settling Parties have their rights provided by law to seek 

changes. 

 The Settling Parties agree that two aspects of the settlement require additional special 

protections against changes.  Thus, under Section 4.C., the final prices derived from all auctions 

and the transition provisions in Section 11, Part VIII cannot be changed unless required by the 
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public interest under the Mobile Sierra standard.  At least one purpose for adopting the Mobile-

Sierra standard for final auction prices is to reduce regulatory uncertainty and thus the risk 

premium that new entrants may require. 

 Section 11, Part IX, however,  allows parties to challenge key inputs to the auction before 

the auction is run.  Once the auction is run, Section 11, Part II.G.3.b. provides that  results from 

the primary auctions will be filed by the ISO pursuant to Section 205 of the FPA.  Parties will 

have 45 days to file objections to the auction results, and this will be the only means of 

challenging such results.  Section 5 provides that the ISO’s internal market monitoring unit will 

issue a full report analyzing the operations and effectiveness of the FCM 180 days after the 

second FCA and annually in its Markets Report thereafter. 

3. Auction Mechanics 
The FCM is a new locational capacity market design that integrates major elements of 

several proposed forward procurement models – e.g., NERAM and NELRAM (collectively, 

“RAM Proposals”), and Reliability Options32 – and the Initial Decision’s LICAP.  The FCM also 

shares certain characteristics with the Central Resource Adequacy Market (“CRAM”) that was 

developed as part of the joint discussions of New England, New York and PJM market 

participants.33   

Despite the FCM’s new name, however, the Commission is acquainted with many 

elements of the FCM’s design.  Aspects of FCM were presented in filings and at oral argument 

                                                 
32 Testimony describing Reliability Options is an offer of proof in Docket ER03-563-030.  See 
Order Confirming Rulings, Devon Power LLC, ER03-563-030 (Dec. 3, 2004); Hearing Tr. at 
1606:16-19.   
33 “Central Resource Adequacy Markets for PJM, NY-ISO and NE-ISO, Final Report” FERC 
Docket No. ER03-647-004, filed February 26, 2004. 
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before the Commission in September 2005.  The FCM integrates elements of these market 

designs and is intended to help assure resource adequacy and reliability for New England at just 

and reasonable rates, in the context of this settlement package as a whole, as supported by the 

affidavits of Witnesses Stoddard, Bidwell, and Cramton included as Attachments 2, 3 and 4. 

a. Capacity Product Definition and Market Structure 

The FCM establishes an auction-based market for locational capacity resources in New 

England.  The product is a megawatt of deliverable capacity with a future supply commitment in 

a Power Year three years in advance.34  The three-year period between the auction and the 

supply commitment period is the Planning Period.  The duration of the supply commitment – the 

Commitment Period – coincides with the June-to-May Power Year and is one year for all 

existing capacity, but new capacity may choose a Commitment Period of up to five years.35  The 

capacity product may be supplied by many types of Capacity Resources, including traditional 

generating plants, intermittent resources (e.g., wind and hydro),36 and demand response 

resources37 located in New England, as well as imports of capacity resources from outside New 

England.  Partial delisting provisions incorporated into the design permit Capacity Resources to 

offer a portion of their capacity in the FCA.38  As set forth further below, the Settlement 

Agreement also provides an improved definition of the capacity product by distinguishing the 

                                                 
34 This is true for all auctions but the first, which has a projected two-year planning period.  The 
first auction is expected to be held by the end of first quarter of 2008 for a commitment period in 
Power Year 2010/11.  All other auctions will have a three-year planning period.  For example, 
capacity for Power Year 2012/13 will be procured in the first quarter of calendar year 2009. 
35 See Settlement Agreement, § 11, Part I.B. 
36 Id. at Part § 11, II.E. 
37 Id. 
38 Id. at § 11, Part II.D.4. 
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service obligations assumed by the portion of a Resource sold as a capacity (“listed”) and the 

rights retained by the de-listed portion of a resource.39  Capacity Resources may be designated by 

a load serving entity to be a self-supplied resource.40  As discussed below, the FCM includes a 

locational component that allows for prices to differ in import- or export-constrained zones.   

The capacity product is procured in an annual auction administered by the ISO.  The 

amount of capacity that the ISO will procure in the auction is 100 percent of the forecast 

Installed Capacity Requirement for the appropriate commitment period.41  A descending clock 

auction will be used to set the Capacity Clearing Price.42   

Supplementing the FCA are reconfiguration auctions held prior to and during the 

Commitment Period.43  These reconfiguration auctions provide a mechanism for the ISO, 

suppliers and traders to buy, sell, and exchange capacity obligations and will maintain market 

liquidity.  The FCM includes three types of reconfiguration auctions:  (i) three annual auctions 

(for trading year-long commitments) before the relevant Commitment Period, (ii) monthly 

auctions held prior to each commitment month, and (iii) seasonal auctions held prior to June and 

October of each year to sell a “seasonal strip” product.  These reconfiguration auctions preserve 

any locational element of the initial auction. 

                                                 
39 See generally Settlement Agreement §11, Part IV. 
40 Id. at § 11, Part II.F. 
41 Settlement Agreement, § 11, Part III.C.  The ICR is “a measure of the total installed generating 
capability that the ISO projects is necessary to satisfy its total forecasted load requirements and 
to maintain sufficient reserve capacity to meet reliability standards.”  2006/2007 Power Year 
Installed Capacity Requirements, ISO New England Inc., Docket No. ER06-656-000 (Feb. 21, 
2006) at 6. 
42 Id. at § 11, Part III.G. 
43 Id. at § 11, § 11, Part III.M. 
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b. Participation and Qualification of Capacity Resources 

Capacity Resources that participate in the auction will be designated as Existing or New 

resources.44  Existing Capacity is a Capacity Resource previously listed as a resource in New 

England’s capacity market.  New Capacity has never been listed as a capacity resource.  Existing 

Capacity may also qualify as New Capacity if it undertakes specified types of major investments 

to upgrade its facilities.45   

Capacity Resources are required to submit qualification documentation to participate in 

the auction.  Existing Capacity is required to submit documentation, as required by the market 

rules.  In addition, an Existing Capacity Resource that intends to submit a bid to exit the market, 

permanently or temporarily, may be required to submit information supporting its request to the 

ISO’s Internal Market Monitoring Unit (“Market Monitor”).46  New Capacity must submit 

documentation demonstrating its control over the proposed project site, a critical path schedule 

with milestones supporting the feasibility of the project being built, and an interconnection 

analysis showing the impact of connecting to the transmission grid.47  New capacity may also be 

required to submit documentation supporting their bids to the Market Monitor. 

Capacity Resources are also required to provide financial assurances to the ISO.  Existing 

Capacity is generally subject to the requirements of the existing Financial Assurance Policy, 

                                                 
44 Id. at § 11, Part II.B, § 11, Part II.D.2. 
45 Id. at § 11, Part II.B.2. 
46 The three bid types that enable the Existing Capacity Resource to leave the capacity market are 
Export Bids, De-list Bids, and Permanent De-list Bids.  If any of these bids are greater than a 
specified price threshold, the bidder is required to submit additional information to the Market 
Monitor for review. 
47 Id. at §§ 11, Part II.B.3, II.B.4. 
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Exhibit IA to Section I of the Tariff.48  New Capacity is required to provide financial assurances 

as well.49  When deciding a reasonable level of financial assurances for New Capacity, the 

Settling Parties weighed the concern that higher credit requirements could raise costs, and a 

lesser requirement would not sufficiently deter a capacity commitment default.  The parties 

agreed that the Settlement Agreement’s financial assurance requirement – an annually increasing 

provision of credit totaling three months of capacity payments priced at the cost of new entry – is 

reasonable.50  

In addition, as described below, the FCM allows resources to self-supply.  Load-serving 

entities (“LSEs”) may use owned and contracted resources to self-supply, in whole or in part, the 

capacity obligations of the loads they serve.  Self-supplied resources are required to undertake 

the same obligations as to qualification and performance as any other Capacity Resources.  If 

designated as self-supplied, the resource will clear the FCA and offset an equal number of 

megawatts of the projected share of ICR in the Commitment Period for the LSE designating that 

resource. 

c. Mechanics of the Descending Clock Auction 

In the simplest form of a descending clock auction, the auction administrator announces a 

starting price – twice the Cost of New Entry (“CONE”) under the FCM.  Bidders are given 

specified time to decide how many MW to offer at the current auction price.  Following the end 

of each bidding round, the auctioneer adds up the quantity of resources offered at the stated 

price.  If the number of MW offered is more than the number of MW required, the auctioneer 

                                                 
48 Id. at § 11, Parts II.D.2.c., 11, § 11, Part II.G.2.a. 
49 Id. at § 11, Part II.G.2.b. 
50 Id. at II.G.2. 
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lowers the price for the following round– i.e., the “clock ticks down”.  Bidders then again decide 

how much to offer at the lower price.  When the total amount of MWs submitted equals the total 

amount of MWs demanded, the auction closes, and the remaining bidders are winners.  Bidders 

in the clock auction must submit bids in every round, and the number of MW they submit may 

never be larger than the number of MWs they submitted in a previous round. 

The last round of the auction sets the Capacity Clearing Price, which is the price received 

by all Capacity Resources that are winners and is, in most instances, the price incorporated into 

the next auction’s CONE (which sets the starting price for the next FCA).  Consistent with the 

Commission’s objectives, the FCM is designed to price capacity resources accurately to reflect  

the cost of new entry.  In designing the market, a significant challenge essential to market 

performance is to establish rules assuring that the clearing price is determined competitively.  To 

achieve this outcome, settling parties agreed that price formation by the market will rely 

primarily on the bids of New Capacity.  Existing Capacity’s De-list Bids, Export Bids and 

Permanent De-list Bids, and Imports are eligible to set the Capacity Clearing Price only within 

specified limits. 

CONE is set at $7.50 for the first auction.  For all other auctions, CONE is 

mathematically calculated using the clearing prices of previous auctions. 

d. Features of the FCM 

Key design elements of the FCM include (1) an auction format to derive competitive 

prices approximating the cost of new entry, (2) forward procurement of capacity resources, (3) 

annual commitment periods, (4) opportunities for new entry to participate in the market, (5) 

procurement of ICR, (6) a locational mechanism to value capacity locationally, when necessary, 

(7) deductions of PER, (8) market power mitigation rules, and (9) availability-adjusted payments 
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reducing payments for nonperformance and rewarding Resources available during periods of 

system stress.  Each of these elements is discussed below.  

First, the FCA is a competitive market for pricing capacity resources.  The market-wide 

FCA price is derived in a central auction administered by the ISO.  The FCA price is derived 

from competing bids of all types of capacity resources:  conventional generation, intermittent 

resources (wind and hydro), and demand response resources.51   

Several benefits accrue from this market design.  First, competing capacity resource 

suppliers determine the prices.  Over time, the compensation received by capacity resources is 

expected to approximate the cost of new entry, which will appropriately compensate existing  

generators needed for reliability and attract and retain new entry.  Second, capacity resources, 

without regard to type or technology, receive the same price that clears in the auction.  Third, 

prices that are competitive and paid uniformly across all resources will help New England 

achieve the right mix of plant technologies – baseload, intermediate, and peakers.  In sum, the 

competitive pricing will benefit all New England stakeholders by producing efficient prices for 

capacity resources. 

Second, the FCA is forward-looking.  The time between the auction and when the 

capacity resource supplier is obligated to produce is over three years.52  This three-year Planning 

Period is intended to provide a planning period for new entry, so that potential new capacity 

resources can participate in the auction and compete with incumbent resources.  If a potential 

capacity resource wins in the auction, it has more than three years to build the necessary 

infrastructure needed to fulfill its capacity obligation.  If the potential capacity resource is not 
                                                 

51 Id. at § 11, Part III.G. 
52 Settlement Agreement, § 11, Part I.B. 
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selected, it can abandon the project or put the project on hold to bid again in the next annual 

auction.  Likewise, if an existing resource is not selected in the FCM, there is a three-year period 

to allow the orderly transition to alternative, more economic resources.  In economic terms, the 

planning period increases the elasticity of the short-term supply curve (Figure 1) into an elastic 

long-term supply curve (Figure 2) because suppliers of capacity resources can respond to price 

movements by changing the amount of capacity they offer in the auction.53 

Figure 1                                            Figure 2 

Short-term capacity supply is very  inelastic.  
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Potential new suppliers of capacity resources benefit from a three-year planning period, 

as do existing suppliers, in two significant ways.  First, decisions whether to build, retire, or 

repower can be made well in advance of their obligation.  Second, the Planning Period provides 

relief from reliability-based barriers to exit for generating units seeking to retire.  If a unit intends 

to retire from the market, but is unable because the unit is needed for reliability reasons, the 

three-year period gives developers time to propose and the ISO time to procure the capacity to 

                                                 
53 See e.g., Motion to Intervene of the New England Conference of Public Utilities 

Commissioners, Devon Power LLC, Docket No. ER03-563-030 (Mar. 22, 2004), Austin Aff. at 
P 9 (advocating approach to “design a market where the natural supply curve is more elastic, not 
fixed [such as] lengthening  the supply period to several years so that new and existing 
generation can compete against one another”). 
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replace the retiring unit.54  In addition, a forward-looking capacity market will assist the ISO to 

prioritize system planning work and to address transmission and resource capacity needs along 

the horizon. 

 Third, the capacity product procured in the FCA is committed for a longer period than 

the current ICAP and proposed LICAP markets, which trade a monthly capacity product.  In the 

FCA, existing suppliers of capacity resources must offer a capacity product with a year-long 

commitment.  The year-long commitment period locking in the capacity price makes near-term 

revenue streams more predictable.  

New capacity suppliers that win the auction are entitled, however, to a one-time option to 

lock-in capacity prices for up to five years.55  New suppliers are given this option because it 

gives investors predictable revenues streams during the project’s early years and should facilitate 

project financing.  Predictable revenue streams are expected to make the project more appealing 

to financiers and to lower risk premiums charged on the cost of capital.  Ultimately, lower risk 

premiums for new investment will benefit New England ratepayers because new capacity 

resources may be supplied at lower cost (which means ratepayers will pay less). 

Fourth, the FCA facilitates opportunities for new entry in New England’s capacity 

market.  Any potential capacity resource is eligible to participate in the auction.  New projects 

proposed must be feasible, so the market rules will require that they fulfill specified criteria to 

participate in the auction.56   

                                                 
54 Settlement Agreement, § 11, Part III.K.   
55 Id. at § 11, Part I.B.   
56 Id. at § 11, Part II.B.3. 
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Fifth, the ISO will buy the amount of capacity required to maintain the ICR.  Each load 

serving entity (the ultimate purchaser) is required to pay for a share of ICR proportionate to its 

share of peak load.57  Because the ISO will only buy ICR, if the system has surplus capacity, not 

all capacity resources offered will be purchased.  Excess capacity resources that are not selected 

in the auction may retire, mothball, export, or only participate in New England’s energy and  

other markets.  The competitive market will send clear signals to any units that cannot provide 

lowest-cost capacity to repower or retire, thus opening the grid for New Capacity. 

Sixth, the FCM includes a locational component representing New England’s import- and 

export-constrained transmission topologies.58  Before the auction, capacity zones will be 

determined by the ISO based on an identification of transmission limits that may bind.  If 

transmission limits (including predicted transmission upgrades that will be on-line by the 

Commitment Period) are expected to bind, capacity zones are designated, and separate but 

simultaneous auctions are held for each zone.   

This locational component accomplishes the Commission’s objectives in three ways.  

First, the Settlement Agreement’s locational component will provide – as the Commission 

emphasized the need for – “‘an incentive . . . in the constrained areas to develop resources or 

transmission alternatives’ to help mitigate potential rate impacts.”59  Second, the locational 

component will assist to value capacity appropriately in constrained areas.  Third, the locational 

component will configure import-constrained capacity zones to map New England’s electrical 

topology accurately.  The need for a locational component will be evaluated by the ISO before 

                                                 
57 Id. at § 11, Part III.C. 
58 Id. at § 11, Part III.A. 
59 March Order at P 11 (internal citations omitted). 
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each auction, so separate auctions will not be held if the capacity zone is determined to be 

unnecessary.  The dynamic character of zonal designations enables state regulators and load to 

identify and take actions to eliminate transmission constraints creating capacity zones.   

Seventh, except for self-supplied capacity,60 the FCM includes a deduction from the 

monthly capacity payment for PER, as in the LICAP model.61  Under the settlement agreement, 

however, the PER deduction serves a slightly different purpose because FCA has no demand 

curve and the PER is not needed to calculate a net CONE value.  Under the settlement 

agreement, the PER deduction primarily acts as a hedge for load against price spikes in the 

energy market.  Because suppliers will be giving back to load energy rents earned by a 

hypothetical unit in the actual energy market, it also acts as a disincentive for suppliers to 

exercise market power in the energy market.62  In the FCM, the PER deduction is determined by 

calculating the difference between the real time energy price and a strike price derived from the 

incremental hypothetical cost of a proxy unit.  Settlement Agreement, § 11, Part V.B.1.  In 

addition, the PER is converted to a 12-month rolling average and is subtracted from Capacity 

Resources’ monthly capacity payments.  Id. at § 11, Part V.B.2.  The rolling average smoothes 

month-to-month PER variations to stabilize Capacity Resources’ revenue streams from the FCM 

over a year. 

                                                 
60 The PER adjustment does not apply to Self-Supplied FCA Resources, because the 

entitlement holders of those Resources are able to credit inframarginal revenues directly against 
the capacity costs of their Self-Supplied FCA Resources. 

61 Settlement Agreement, § 11, Part V.B. 
62 In this respect it has a similar effect as the PER deduction under the demand curve.  

See ISO-17 (Stoft) at 95:7-17 (“What the energy market gives to an exercise of market 
power…[PER] takes it away”). 



 -32- 

 
{W0137188; 3} 

Eighth, the FCM builds in four types of rules to prevent market failures associated with 

high concentrations of market power, whether held by buyers or sellers.  These rules are 

integrated into the market and are transparent and predictable.  Integration, transparency, and 

predictability allow participants to make their investment and pricing decisions in consideration 

of these rules.   

The first is a set of auction rules that curb incentives to manipulate the market and distort 

capacity prices.  Only specified types of bids can set the auction’s clearing price paid to auction 

winners and incorporated into the successive auctions’ CONE.63  Permanent De-list bids, import 

bids, export bids, and De-list bids may set the Capacity Clearing Price, but only subject to 

identified limitations.64  In addition, specific market rules, such as the Insufficient Competition 

rule,65 have been designed to address problems of market failure.  The Insufficient Competition 

rule sets prices for capacity resources if the system (or zone) is short of capacity, the total 

amount of new capacity bid is small, and any of the new capacity bid is needed to meet ICR (or 

the local sourcing requirement, if applicable).  If the Insufficient Competition rule is triggered, 

then new capacity resources are paid the Capacity Clearing Price and existing capacity resources 

are paid the lower of the Capacity Clearing Price or 1.1 CONE.66 

The second default rule provides for Market Monitor review of bids priced above or 

below specified price thresholds.  Id. at § 11, Part III.E.  The price thresholds are tied to 

percentages of CONE.  For example, the Market Monitor will review and decide whether to 

                                                 
63 Id. at § 11, Part III.F. 
64 Id. at § 11, Part IIIG.H.2. 
65 Id. at § 11, Part III.L.2. 
66 Id. 
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accept into the auction a capacity resource that submits any type of de-list bid (i.e., enabling it to 

exit the market temporarily or shut down permanently) that is higher than 0.8 CONE.  If the 

Market Monitor determines that the value of the bid is consistent with the resource’s net risk-

adjusted going-forward and opportunity costs, then the bid is incorporated into the auction.67  

Similarly, a bid from new capacity or imported capacity that is below 0.75 CONE will be 

reviewed by the Market Monitor, who will determine whether the bid is consistent with the long 

run average costs of that new capacity resource or the opportunity cost (or another reasonable 

economic measure) for the import.68  

The third type of rule, discussed previously, is the three-year planning period that permits 

new entry to compete with existing capacity resources in the auction and that increases the 

elasticity of supply by allowing resources to respond to price signals.  The fourth rule, also 

discussed above, assists to mitigate incentives to create price spikes in the energy market.  The 

PER deduction applies similar concepts as the PER deduction proposed in the LICAP model.69  

As in the LICAP market, these revenues are subtracted from capacity payments.  The result is 

that while it may be profitable to raise prices in the energy market, the PER mechanism will 

remove any profits so gained because the extra revenues earned in the energy market are 

deducted from capacity payments. 

Finally, the FCM contains a mechanism that adjusts capacity payments made to Capacity 

Resources depending on whether they are available during designated periods of system stress (a 

                                                 
67 Id. at § 11, Part III.D.2. 
68 Id. at § 11, Part H.1. 
69 Id. at § 11, Part V.B. 
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“Shortage Event”).70  The purpose of the availability mechanism is, in the specific context of 

settling this case, to create a strong economic incentive for Capacity Resources to be available 

when their capacity is most valuable to load – during times of system stress.71  The FCM rewards 

responsive and highly available Capacity Resources and reduces capacity compensation to 

resources that are not available when called by the ISO.  Capacity resources that perform poorly 

for an extended period are expelled from the market until their availability improves.72   

4. Finality 
Several inputs into the auctions will require determinations by the ISO or its Market 

monitoring unit.  These include:  (1) determinations of zones (Part III.A.); (2) propriety of 

specified bids (Part III.D.); and (3) qualification of resources to participate in the auctions (Part 

II).  In order to ensure that the auctions can be conducted with certainty, these inputs must be 

filed by the ISO as an informational filing no later than 90 days prior to the auction.  Parties will 

have 15 days to file objections.  Unless the Commission orders otherwise within 75 days, such 

determinations will be used in the auction and the results therefrom will be final and subject to 

the Mobile Sierra standard under Section 4.C. 

5. Transition Provisions 
Because the FCM construct cannot commence until development of market rules and 

related software, the initial FCA auction is not expected to be held until early in 2008 for a 

commitment period beginning June 1, 2010.  Although the Commission previously anticipated 

                                                 
70 Id. at § 11, Part V.C. 
71 Id. at § 11, Part V.C.4 (defining availability). 
72 Id. at § 11, Part V.C.7. 
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implementation of this new mechanism by “no later than June 1, 2004,”73 in the absence of 

transition payment provisions, June 1, 2010, would be the first period for which suppliers would 

receive payments pursuant to the FCA auction mechanism.  Due to the LICAP litigation, no new 

compensation mechanism has been implemented and, to date, little new generation has been 

constructed in New England. 

Evidence in the record in this proceeding, supplemented by the attached affidavit of ISO 

Vice President of Markets Development David LaPlante, clearly shows that the transition 

payments are just and reasonable from the perspective of ratepayers as they are less than the 

prices that likely would have resulted from LICAP, which was found just and reasonable by 

Judge McCartney.  The transition payments form a bridge to the implementation of the FCM and 

should help ensure reliable system operation during that time.  

 In his January 28, 2005 testimony in this proceeding, James Daly, on behalf of the 

Attorney General of Massachusetts, NSTAR and other parties, projected the following LICAP 

clearing prices for the 2007-2010 period:74 

Table 1 
Daly‘s Clearing Price in $/kW-month 

                                          SWCT    ROCT    NEMA    ROP    Maine 

                                                 
73 Devon Power LLC, et al., 103 FERC ¶ 61,082 (2003) at P 33, quoted in Devon Power 

LLC, et al., 107 FERC ¶ 61,240 (2004) at P 37. 

74 See Supplemental Answering Testimony of James G. Daly (Exh. No. Mass AG-17) 
Table 4 at p. 15.  Suppliers do not agree with Mr. Daly’s price estimates, which the Initial 
Decision rejects (111 FERC ¶ 63,063 at P 282), but the estimates nevertheless may be used to 
illustrate the very large savings that the settlement offers as compared to at least some parties’ 
projected LICAP prices.  For example, in spreadsheets provided with that testimony, it appears 
that Mr. Daly's prices are gross prices and do not reflect a PER deduction.  However, even if the 
$.48 per KW-month PER deduction (which he escalates at 20% per year) that he describes (Exh. 
No. Mass AG -17, 13:8-11) is subtracted from the prices set forth on Table 1, the proposed 
settlement transition payment rates are still below his LICAP price projections. 
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                             2007       $5.31     $5.32      $5.32     $5.32    $5.30 

                             2008       $6.96     $6.96      $6.96     $6.96    $6.96 

                             2009       $8.34     $8.35      $8.33     $8.34    $8.34 

                             2010      $12.29   $12.29 $  12.29   $12.29   $12.29 

 
 
 In Mr. LaPlante’s Prepared Rebuttal Testimony in this proceeding,75 he provided the 

following projected base case and no investment case LICAP clearing prices on a kW/month 

basis: 

 
Table 2 

 
2006/07-2010-2011 5-Year Average Zonal Prices  

                                                                              Base Case   No Investment Case 

Southwest Connecticut     $6.15                   $8.61 

Rest of Connecticut          $5.71                   $6.54 

NEMA/Boston                 $4.25                   $5.80 

Rest of Pool                      $3.96                   $5.13 

Maine                                $3.96                   $5.13 
 
 
 
 For these projections, Mr. LaPlante assumed the then current levels of Installed Capacity 

Requirements, Local Sourcing Requirements, and existing Installed Capacity.76  For the base 

case, Mr. LaPlante assumed the level of investment in new generation described in Mr. Karl’s 

                                                 
75 Prepared Rebuttal Testimony of David LaPlante, Exhibit No. ISO-23, Tables 3 and 4 at 

60-61. 
76 These prices do not reflect a PER deduction. 
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testimony.77  These low estimates of LICAP clearing prices are now out of date because of 

significant changes, especially increases in the projections of Installed Capacity Requirements to 

meet the reliability standard.   

 Along with his March 16, 2005 supplemental testimony, Mr. Daly provided the following 

revised clearing prices for the 2007-2010 period.78  Mr. Daly based the revised projections, in 

part, on increased Installed Capacity Requirements levels for the 2005/2006 power year that at 

the time of his March 16 testimony, had recently been approved by the NEPOOL Participants 

Committee.79  

Table 3 

Daly’ Clearing Price in $/kW-month 

                                          SWCT    ROCT    NEMA    ROP    Maine 

                             2007      $7.63      $7.63      $7.63     $7.63    $7.63 

                             2008    $10.21    $10.21    $10.21    $10.21  $10.21 

                             2009    $14.28    $14.25    $14.26    $14.26  $14.26 

                             2010    $16.14    $16.16    $16.16    $16.15  $16.16 

 

 In the attached affidavit, Mr. LaPlante,80 provides the following current projection of 

LICAP prices based upon the LICAP demand curve adopted in the Initial Decision, and updated 

                                                 
77 See Prepared Rebuttal Testimony of Mark Karl, Exh. ISO-39, 67:8-68:2. 
78 See workpaper for Exh. Mass AG-23.  
79 See Supplemental Answering Testimony of James G. Daly (Exh. No. Mass AG-23) at 

2:8-9:2.  Again, Suppliers do not agree with Mr. Daly’s price estimates and the Initial Decision 
rejected them.  111 FERC at P 282. 

80 LaPlante Affidavit at P 11, included as Attachment 5 to this Statement. 
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data concerning, among other things, Installed Capacity Requirements, Local Sourcing 

Requirements, and existing installed capacity.81 

Table 4  

LICAP Clearing Price Less PER 

($Kw-Month) 

Zone                          2006/07          2007/08          2008/09          2009/10 

Connecticut                 $4.13               $5.14              $6.39             $11.15         

NEMA/Boston            $4.13               $5.14              $6.39             $7.84         

Rest of Pool                 $4.13               $5.14              $6.39             $7.84  
 
Maine                          $4.13               $5.14               $6.39             $7.84  

 

 Under the settlement, all listed ICAP Resources shall receive fixed payments, based on 

the following payment rates and the resources’ seasonal UCAP ratings: 

Table 5 – Settlement Interim Payment Rates 

December 1, 2006 to May 31, 2007 $3.05/kW-month 

June 1, 2007 to May 31, 2008 $3.05/kW-month 

June 1, 2008 to May 31, 2009 $3.75/kW-month 

June 1, 2009 to May 31, 2010 $4.10/kW-month 

 

 These numbers show that as the projections have become more recent and reflect more 

current data, the LICAP price estimates have increased such that the prices calculated pursuant to 

                                                 
81 Id. at PP 7-10.  These are the ISO’s numbers and not consensus numbers for the 

Settling Parties.   
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the LICAP demand curve adopted in the Initial Decision are higher than the proposed settlement 

transition payments for every zone for every year of the transition period.  Although there is no 

consensus among the Settling Parties as to the precise level of savings to consumers from this 

Settlement Agreement when compared to LICAP, there is no question that the transition prices 

are lower than the prices under LICAP as approved by Judge McCartney.   

 In the context of the complex and interrelated provisions of the Settlement Agreement, it  

is appropriate for the transition payments to be the same for all zones in New England.  Some 

have argued that ratepayers in import constrained zones should pay more for capacity than those 

in capacity surplus zones and that customers in export constrained zones should pay less than 

those in zones with surplus.  This is of course true if the facts demonstrate that zones are actually 

constrained.  However, the price projections described by Mr. LaPlante show nearly flat prices 

across zones and therefore support interim payments that do not vary on a $/kW-month basis by 

zone.  Nonetheless, as RSP 2005 makes clear, the region’s import constrained zones, particularly 

Connecticut and Boston, have a stronger need for additional capacity than is the case in other 

regions.  However,  ratepayers in the constrained zones of Connecticut and NEMA/Boston are 

already paying substantially more than ratepayers in unconstrained zones such as Maine because 

of the RMR contracts that are currently required in those constrained regions.  The transition 

period payments agreed to by the parties were negotiated at arms length.   

The settlement transition mechanism also includes an availability metric.  The Initial 

Decision recommended that EFORd continue to be used as the availability metric in New 

England, as requested by Suppliers.  That recommendation was vigorously challenged by both 

the ISO and Load, who sought to measure availability only at times when the region was short of 

operating reserves or energy.  See, e.g., Initial Decision at PP 439-460.  The Settlement 
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Agreement reflects a compromise between these two proposals, adopting for the transition period 

a modified EFORd that most heavily weights availability during times of greatest need.   

 As noted above, the Commission’s obligation is to determine based on the record whether 

the Settlement Agreement as a package should be approved.  There may be many different 

calculations of the level of savings to consumers from this settlement when compared to LICAP.   

The transition payments under the Settlement are clearly lower, however, than the cost of 

LICAP, as shown here and in Mr. LaPlante’s affidavit.    

6. Agreement Regarding Rights and Obligations 
 Part IV of the Settlement Agreement sets forth the rights and obligations of Listed, De-

listed and Self-Supplied capacity under the FCM.   

a. Listed Capacity 

 Listed Capacity is any resource participating, or “listed,” in the capacity market.  Not all 

of a resource must be listed, and only the listed portion of a resource has the rights and 

obligations of Listed Capacity.   

 The key obligation imposed on Listed Capacity is that it must offer into both the Day-

Ahead and Real-Time Energy Markets whenever available.82  In addition, Day-Ahead offers 

must have a start time plus minimum run time plus minimum down time less than or equal to 72 

hours, or, failing that because of “physical design limits,” must bid in Day-Ahead at zero, or self-

schedule.83   

 Another key obligation imposed on Listed Capacity is that, consistent with good utility 

practice, the resource’s Day Ahead and Real Time offers must reflect the then-known unit-

                                                 
82 Settlement Agreement, § 11, Part IV.A.1. 
83 Id. at § 11, Part IV.A.2. 
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specific operating characteristics of the resource.84  Intentionally failing to do so exposes Listed 

Capacity to significant penalties under the Settlement Agreement.  For a first violation, the ISO 

issues a warning.  A second violation incurs a fine of up to the daily FCA payment, capped at 

$150,000; a third violation incurs a fine of up to two times the daily FCA payment, capped at 

$300,000; a fourth violation incurs a fine of up to four times the daily FCA payment, capped at 

$600,000; any further violation permits all remedies under the Federal Power Act, without 

limitation.85  Violations may be cumulative (i.e., warning, second, third, and fourth violations) if 

they occur within a 90-day window, are similar to the original violation and are by the same or a 

similar unit.86  If multiple similar units that have their bids submitted by the same entity and all 

commit the same violation, it will be treated as a single violation.87  Listed Capacity has specific 

due process rights with respect to all such warnings and penalties, including timely notice from 

the ISO within 10 days of the observed behavior, an opportunity to confer, and petition rights at 

the FERC Office of Market Oversight and Investigations.88 

 Another obligation of Listed Capacity is that it may not go on economic outages.89  

Special bid rules apply, however, in circumstances when “extraordinary fuel prices” prevent a 

resource from recovering its full operational cost in its bid.90 

                                                 
84 Id. at § 11, Part IV.A.3. 
85 Id. at § 11, Part IV.A.4. 
86 Id. at § 11, Part IV.A.4.b. 
87 Id. at § 11, Part IV.A.4.c. 
88 Id. at § 11, Part IV.A.4.d. 
89 Id. at § 11, Part IV.A.5. 
90 Id. 
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 Finally, Listed Capacity has the right under specified circumstances to transfer its 

capacity market obligations to another resource.91  After the transfer, such capacity is treated as 

De-listed Capacity. 

b. De-listed Capacity 

 The key distinction between Listed Capacity and De-listed Capacity is the latter has no 

obligation to bid into the Day-Ahead and Real-Time Energy Markets and does not have to honor 

the ISO’s requests to reschedule maintenance.92  This applies to the portion of a Capacity 

Resource that (1) does not clear in a FCA, (2) has an accepted Permanent De-list Bid, (3) has an 

accepted De-list Bid, (4) has an accepted Export Capacity bid and has been de-listed, or (5) has 

transferred its capacity obligation and is not otherwise committed to provide capacity pursuant to 

a bilateral contract or reconfiguration auction.93 

 De-listed Capacity may, however, offer into the Day-Ahead Energy Market and, if 

accepted, would have the same obligations as other resources in the Day-Ahead Market.94  

Further, if bid into the Day-Ahead Market, De-listed Capacity is not subject to the restrictions 

placed on bidding of unit characteristics for Listed Capacity.  De-listed Capacity not offered or 

accepted in the Day-Ahead Market may only participate in the Real-Time Energy Market by 

self-scheduling.  The ISO may request to commit such resources, but they are not obligated to 

                                                 
91 Id. at § 11, Part IV.A.6. 
92 Id. at § 11, Part IV.B.2. 
93 Id. 
94 Id., § 11, Part IV.B.3. 
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come on line, and are not subject to any performance or availability penalties if they do come on 

line.95 

 Further, since their capacity has not been relied upon to meet the ICR, De-listed 

Resources are not required to reschedule their maintenance at the ISO’s request and De-Listed 

Capacity may export its capacity.  Capacity exports can be transacted either through an accepted 

Export Bid in the FCM or – subsequent to the FCM – through a bilateral export transaction from 

De-Listed Capacity. 

c. Self-Supplied FCA Resource 

 Finally, Part IV of the Settlement Agreement establishes that self-supplied resources will 

have the same rights and obligations as other Capacity Resources accepted in the FCA.96  The 

FCM will allow LSEs to use owned or contracted resources to self-supply all or part of their 

capacity obligations.  Resources so designated (a “Self-Supplied Resource”) are subject to the 

same performance obligations and qualification requirements as other Resources participating 

the FCM and the FCA.  The total quantity of designated Self-Supplied Resources may not 

exceed the projected share of the ICR for the LSE designating that Resource pursuant to Market 

Rules.  To be considered a Self-Supplied Resource, that Resource must be offered into the FCA.  

In order to qualify as a Self-Supplied Resource for purposes of fulfilling a Local Sourcing 

Requirement applicable to a load in an import-constrained region, the Self-Supplied Resource 

must be located in the same Capacity Zone as the associated load, unless the self-supplied 

                                                 
95 Id. at § 11, Part IV.B.4. 
96 Id. at § 11, Part IV.C. 



 -44- 

 
{W0137188; 3} 

resource is a Pool-Planned Unit with a special allocation of CTRs up to the number of allocated 

Capacity Transfer Rights (“CTRs”).97 

 Together, these provisions in Part IV establish rights and obligations of resources in or 

out of the FCM so that resources will know how to act.  They should be accepted as part of the 

settlement package. 

7. Agreements Regarding Gas Availability 
 Part VII of the Settlement Agreement addresses a specific problem in coordinating the 

schedules of the gas and electricity markets in winter months.  Under current electric scheduling 

time frames, gas-fired resources may not have timely information to purchase gas in cold 

weather periods.  They may be unsure of whether and to what extent they will be dispatched the 

following day.  The choice is either to (1) purchase gas and speculatively bear the risk of lost 

opportunity costs in the event the associated generation is not dispatched and the gas resale 

market price is significantly lower, or (2) reduce the quantity of gas purchased in advance of the 

generation schedule.  This introduces significant uncertainty for both the gas-fired generator and 

for the ISO in predicting the availability of gas resources. 

 Part VII thus provides that – starting in the first FCM and each December, January and 

February thereafter – the posting of Day-Ahead Market results and the initial Resource 

Adequacy Assessment will be rolled back to earlier time periods, by a “target completion time” 

of 10:30 a.m. of the day prior to the electric Operating Day.98  Other specific scheduling 

clarifications and adjustments further accommodate gas pipeline nomination deadlines. 

                                                 
97 Although the ISO will continue to model any such Pool-Planned Units in their actual location, 
the combination of the physical asset and the CTRs will offset the financial obligation of the self-
supplier. 

98 Settlement Agreement, § 11, Part VII.A. 
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 On days when the ISO forecasts a Cold Weather Warning or Cold Weather Event for the 

next Operating Day, Part VII also provides that the ISO shall procure an additional 1000 MW of 

Supplemental Reserves for peak load periods of the day exclusively for gas-fired resources.99  

Gas resources will be compensated for the gas reserved, purchased, and nominated for all such 

Supplemental Reserves, as set forth by formula.100 

 Finally, on all such days when the ISO forecasts a Cold Weather Warning or Cold 

Weather Event sufficiently in advance of pipeline gas nominating deadlines, all gas-fired 

resources are required to confirm to the ISO that they will nominate sufficient fuel to be able to 

deliver energy and Supplemental Reserves scheduled for the Operating Day.101 

VII. SERVICE OF THIS PLEADING 
 

 This Explanatory Statement, the Settlement Agreement and all attachments have been 

served on all persons required to be served under Commission rule or order or under law. 

Pursuant to the agreement of all Settling Parties, this Explanatory Statement, the Settlement 

Agreement and all attachments have been served on all participants to this proceeding by 

electronic mail pursuant to the listserv established in this proceeding.  The foregoing has also 

been served on the NEPOOL Participants Committee members by electronic mail, pursuant to 

section 17.11(e) of the NEPOOL Participants Agreement. 

VIII. CONCLUSION 
 

                                                 
99 Id. at § 11, Part VII.B. 
100 Id. 
101 Id. at § 11, Part VII.C. 
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 The Commission should approve the Settlement Agreement in its entirety without 

condition or change.  The Settlement Agreement resolves issues that have caused intense 

controversy in the region for years.  The long term market design accepts a forward procurement 

model for capacity that has been advocated by state regulators in all six New England states, and 

has now been accepted in settlement by virtually all of the generating resources in the region.  It 

is designed to provide economic incentives for Resources to be available when most needed, and 

it supports participation by all types of Resources, including demand response and intermittent 

resources.  During the transition, FCM is demonstrably less expensive to consumers than LICAP, 

which the Presiding Judge adopted in the Initial Decision. 

 At this juncture, it is clear that no settlement is possible that will satisfy all interests.  The 

settlement presented here is widely supported or not opposed by a supermajority of interests in 

the region.  It achieves that support by carefully balancing many conflicting and competing 

interests.  The voluminous record in this proceeding, as well as the supporting affidavits 

provided on behalf of certain parties by experts that were fully involved in this proceeding, 

demonstrate that, as a package, the Settlement Agreement is just and reasonable. 
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 For the foregoing reasons, the Settling Parties urge the Commission to approve the 

Settlement Agreement by order issued on or before June 30. 2006, without any change, deletion 

or condition. 

 
 
 

      Respectfully Submitted 
      ON BEHALF OF THE SETTLING PARTIES, 
 
 
      By:_______________________ 
      Sherry A. Quirk, Esq. 
      Stanley P. Wolf, Esq. 
      Monica Berry, Esq. 
      Sullivan & Worcester 
      1666 K Street, NW 
      Washington, DC 20006 
      (202) 775-6814 
      Attorneys for ISO New England Inc. 
 
 
      By:________________________ 
      Raymond Hepper, Esq. 
      Kerim May, Esq. 
      ISO New England Inc. 
      1 Sullivan Road 
      Holyoke, MA 01040-2841 
      (413) 540-4592 
      Attorneys for ISO New England Inc. 
 
 
 
      By:_________________________ 
      David T. Doot 
      Day, Berry & Howard LLP 
      CityPlace I 
      Hartford, CT 06103-3499 
      (860) 275-0102 
      Attorney for New England Power Pool 
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CERTIFICATE OF SERVICE 
 
 

 I hereby certify that I have this day served in accordance with the applicable Rules of 

Practice and Procedure, the foregoing document upon each person designated on the official 

service list compiled by the Secretary in the captioned proceedings. 

 
Dated at Washington, D.C., this 6th day of March, 2006. 

 
 

  
 

       _____________________ 
       Sherry A. Quirk, Esq. 
       Sullivan & Worcester 
       1666 K Street, NW 
       Washington, DC 20006 
       T: 202.775.6814 
       F: 202.293.2275  
       squirk@sandw.com 
 



   

 

ATTACHMENT 1 



 

 
 
 
 
51334321.5  

 

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
 
 

SETTLEMENT AGREEMENT 
RESOLVING ALL ISSUES 



TABLE OF CONTENTS 
 

Page 

 

51334321.5  -i- 

 

1. AGREEMENT REGARDING EFFECTIVENESS .......................................................... 3 

2. AGREEMENT REGARDING TERMINATION.............................................................. 3 

3. AGREEMENTS REGARDING DEVELOPMENT AND FILING OF MARKET 
RULES............................................................................................................................... 3 

4. AGREEMENTS REGARDING CHANGES TO THE SETTLEMENT 
AGREEMENT AND MARKET RULES.......................................................................... 4 

5. AGREEMENTS REGARDING ISO REPORTING ......................................................... 5 

6. AGREEMENTS AS TO SCOPE OF SETTLEMENT...................................................... 5 

7. NO ADMISSIONS ............................................................................................................ 5 

8. CONFIDENTIALITY........................................................................................................ 5 

9. ADDITIONAL AGREEMENTS....................................................................................... 5 

10. DEFINITIONS................................................................................................................... 6 

11. AGREEMENTS REGARDING THE ESTABLISHMENT OF A FORWARD 
CAPACITY MARKET AND TRANSITION................................................................... 6 

I. Agreements Regarding the Establishment and Timing of the Forward 
Capacity Market..................................................................................................... 6 

A. Procurement by Forward Capacity Auction and Planning Period ............. 6 

B. Commitment Period................................................................................... 6 

C. Timing of First Auction ............................................................................. 6 

II. Agreements Regarding Qualification .................................................................... 6 

A. Generally.................................................................................................... 6 

B. New Capacity............................................................................................. 7 

1. Definition of New Capacity ........................................................... 7 

2. Thresholds for Previously Listed Capacity to be Considered 
New Capacity................................................................................. 7 

3. Eligibility Criteria .......................................................................... 8 

a. Site Control ........................................................................ 8 

b. Critical Path Schedule........................................................ 8 

c. Interconnection Study ........................................................ 8 

d. Financial Assurance ........................................................... 8 

4. Milestone Criteria .......................................................................... 8 



TABLE OF CONTENTS 
(continued) 

Page 

 

51334321.5  -ii- 

 

5. Timing............................................................................................ 9 

C. Import and Export Capacity....................................................................... 9 

1. Definitions of Import and Export Capacity ................................... 9 

a. Existing Import Capacity ................................................... 9 

b. New Import Capacity......................................................... 9 

c. Export Capacity ................................................................. 9 

2. Eligibility Criteria ........................................................................ 10 

D. Existing Capacity ..................................................................................... 10 

1. Definition of Existing Capacity ................................................... 11 

2. Eligibility Criteria ........................................................................ 11 

3. Timing.......................................................................................... 11 

4. Partial Delisting ........................................................................... 12 

5. Bids Composed of Separate Resources........................................ 12 

E. Intermittent and Demand Resources........................................................ 13 

1. Intermittent Resources. ................................................................ 13 

2. Demand Resources....................................................................... 13 

F. Self-Supplied FCA Resources ................................................................. 14 

1. Qualification ................................................................................ 14 

2. Locational Issues.......................................................................... 14 

G. Financial Assurance ................................................................................. 14 

1. Load-Serving Entity Obligation................................................... 14 

2. Supplier Obligation...................................................................... 15 

a. Existing Capacity ............................................................. 15 

b. New Capacity................................................................... 15 

3. Price and Payment Certainty and Finality ................................... 17 

4. Default Allocation........................................................................ 18 

III. Agreements Regarding Auction Mechanics ........................................................ 18 

A. Zonal Selection Criteria and Locational Pricing...................................... 18 

B. Installed Capacity Requirement............................................................... 19 

C. Amount of Capacity Purchased ............................................................... 20 



TABLE OF CONTENTS 
(continued) 

Page 

 

51334321.5  -iii- 

 

D. Forward Capacity Auction Offers............................................................ 20 

1. New Capacity Offers.................................................................... 20 

2. Offers From Existing Capacity .................................................... 21 

3. Permanent De-list Bids ................................................................ 21 

a. Capacity to Replace Permanent De-lists.......................... 21 

4. Import and Export Bids................................................................ 22 

a. Imports ............................................................................. 22 

b. Exports. ............................................................................ 22 

5. De-list Bids .................................................................................. 23 

a. Capacity to Replace De-lists............................................ 23 

b. Dynamic De-list Bids....................................................... 23 

6. Rationing Rule ............................................................................. 23 

E. Review by Market Monitor...................................................................... 24 

F. Starting Price and Determination of CONE............................................. 24 

G. Capacity Clearing Price. .......................................................................... 25 

H. New Capacity and New Import Bids below 0.75 CONE......................... 26 

I. Alternative Price Rule.............................................................................. 26 

J. Carry-forward rule ................................................................................... 26 

K. Bids Rejected for Reliability Reasons ..................................................... 26 

L. Inadequate Supply and Insufficient Competition .................................... 27 

1. Inadequate Supply........................................................................ 27 

a. In a Capacity Zone ........................................................... 27 

b. System-wide..................................................................... 27 

2. Insufficient Competition .............................................................. 28 

M. Reconfiguration Auctions ........................................................................ 28 

1. Product bought and sold............................................................... 28 

2. Qualification ................................................................................ 28 

3. Rationing Rule. ............................................................................ 28 

4. ISO Demand Bids and Supply Offers.......................................... 29 

5. Locational Characteristics............................................................ 29 



TABLE OF CONTENTS 
(continued) 

Page 

 

51334321.5  -iv- 

 

6. Annual Auctions .......................................................................... 29 

7. Monthly and Seasonal Auctions .................................................. 29 

8. Availability Penalties ................................................................... 30 

b. Penalty Caps..................................................................... 30 

i. Obligations covered bilaterally ............................ 30 

ii. Obligations covered through annual 
reconfiguration auctions....................................... 30 

iii. Obligations covered through Capacity 
seasonal or monthly reconfiguration 
auctions ................................................................ 30 

N. Interaction with Locational Forward Reserves Markets.......................... 31 

O. Self-Supply Option. ................................................................................. 31 

P. Bilateral Contracting................................................................................ 31 

IV. Agreements Regarding Rights and Obligations................................................... 31 

A. Listed Capacity ........................................................................................ 31 

B. De-listed Capacity.................................................................................... 34 

C. Self-Supplied FCA Resource................................................................... 35 

V. Agreements Regarding Payments and Charges ................................................... 35 

A. Capacity Clearing Prices.......................................................................... 35 

1. Capacity with a one-year Commitment Period............................ 35 

2. Capacity with a multi-year Commitment Period ......................... 35 

3. Capacity in the Reconfiguration Auction .................................... 36 

B. Peak Energy Rents (“PER”)..................................................................... 36 

1. Hourly PER Calculations............................................................. 36 

2. Monthly PER Application............................................................ 37 

3. Self-Supplied FCA Resources ..................................................... 37 

C. Availability Metric................................................................................... 38 

1. Definition of “Shortage Events.................................................... 38 

2. Availability Penalties ................................................................... 38 

3. Availability Credits...................................................................... 39 

4. Definition of “Available.”............................................................ 39 



TABLE OF CONTENTS 
(continued) 

Page 

 

51334321.5  -v- 

 

7. Poorly Performing Units .............................................................. 41 

8. Intermittent Resources and Demand Resources .......................... 41 

9. Self-Supplied FCA Resources ..................................................... 41 

VI. Agreements Regarding External Resources......................................................... 41 

VII. Agreements Regarding Gas Availability ............................................................. 42 

A. Adjustment of Deadlines.......................................................................... 42 

B. Procurement of Supplement Reserves and Payments.............................. 42 

C. Confirmations .......................................................................................... 43 

VIII. Agreements Regarding Transition Period............................................................ 43 

I. 2010/2011 Commitment Period Special Pricing Rule ............................. 45 

J. Intermittent and Demand Resources........................................................ 46 

1. Intermittent Resources ................................................................. 46 

2. Demand Resources....................................................................... 46 

K. Phase I/II HQ Interconnection ................................................................. 46 

IX. Consideration of Expedited Treatment for Challenges to Certain ISO 
Determinations that Must Be Final Prior to the FCA .......................................... 46 

 



 

51334321.5   

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 
Devon Power LLC, et al.   ) Docket No. ER03-563-_____
 

SETTLEMENT AGREEMENT 
RESOLVING ALL ISSUES 

(March 6, 2006) 

This settlement agreement (the “Settlement Agreement”) is entered into by and among 
the following entities (individually a “Settling Party” and collectively the “Settling Parties”):   

American National Power, Inc. 

Associated Industries of Massachusetts 

Boston Generating, LLC  

Calpine Eastern Corporation 

Calpine Energy Services, L.P. 

Cape Wind Associates, LLC 

Central Vermont Public Service Corporation  

Connecticut Department of Public Utility Control 

The Connecticut Light and Power Company 

Connecticut Municipal Electric Energy Cooperative 

Connecticut Office of Consumer Counsel  

Conservation Services Group 

Consolidated Edison Energy, Inc. 

Dominion Energy Marketing, Inc. 

Dominion Nuclear Connecticut, Inc. 

Dominion Resources, Inc.,  

Duke Energy North America, LLC 

Energy Management, Inc. 

EnerNOC, Inc. 

Entergy Nuclear Generation Company 

Entergy Nuclear Vermont Yankee, LLC 

Exelon Generation Company, LLC 
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Exelon New England Holdings, LLC 

FPL Energy, LLC 

Granite Ridge Energy, LLC 

HQ Energy Services (U.S.) Inc. 

ISO New England Inc. 

Lake Road Generating Company, LP 

MASSPOWER 

Milford Power Company, LLC 

Mirant Americas Energy Marketing, LP 

Mirant Canal, LLC 

Mirant Kendall, LLC 

Mystic Development, LLC, Mystic I, LLC, and Fore River Development, LLC 

National Grid USA (on behalf of itself and its subsidiaries that are intervenors in this 
proceeding) 

NEPOOL Participants Committee 

New Hampshire Public Utilities Commission 

NRG (Devon Power, LLC, Middletown Power LLC, Montville Power LLC, Norwalk 
Harbor, LLC, and NRG Power Marketing, Inc.)  

Pinpoint Power, LLC 

Public Service Company of New Hampshire 

Rhode Island Division of Public Utilities and Carriers 

Rhode Island Public Utilities Commission 

Select Energy, Inc. 

Sempra Energy Trading Corp. 

TransCanada Power Marketing Limited 

The United Illuminating Company 

Vermont Department of Public Service  

Vermont Public Power Supply Authority 

Vermont Public Service Board 
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The Settling Parties hereby agree as follows: 

1. AGREEMENT REGARDING EFFECTIVENESS.  This Settlement Agreement shall 
become effective when the Federal Energy Regulatory Commission (“FERC”) by order 
approves this Settlement Agreement in its entirety without modifications or conditions or 
with such modifications or changes as are agreed to by the Settling Parties in accordance 
with Section 2 below (the “Effective Date”).   

2. AGREEMENT REGARDING TERMINATION.  If the FERC does not approve this 
Settlement Agreement by June 30, 2006, this Settlement Agreement shall terminate 
unless the Settling Parties agree to an extension.  If the FERC by order approves this 
Settlement Agreement conditioned on the modification of any of the terms of this 
Settlement Agreement (a “Conditional Approval Order”), the Settling Parties shall confer 
and negotiate in good faith to restore the balance of risks and benefits reflected in this 
Settlement Agreement as executed.  Any such renegotiated Settlement Agreement shall 
be filed with the FERC.  If no agreement can be reached within thirty calendar days of 
the date of the issuance of the Conditional Approval Order and unless all of the Settling 
Parties agree to extend the time period for such negotiations, this Settlement Agreement 
shall terminate.   

3. AGREEMENTS REGARDING DEVELOPMENT AND FILING OF MARKET 
RULES. 

A. On or before October 1, 2006, the ISO New England Inc. (“ISO”), pursuant to its 
authority under Section 205 of the Federal Power Act (“FPA”), shall file with the 
FERC necessary changes to the ISO New England Inc. Transmission, Markets 
and Services Tariff, FERC Electric Tariff No. 3 (the “Tariff”) to implement the 
Transition Period as defined in Section 11, Part VIII of this Settlement 
Agreement.  On or before February 15, 2007, the ISO, pursuant to its authority 
under Section 205, shall file with the FERC necessary changes to the Tariff to 
implement the Forward Capacity Market as described in Section 11, Parts I 
through VII and Part IX of this Settlement Agreement.  

B. The Market Rules shall be consistent with, and in furtherance of, all the terms 
contained in this Settlement Agreement as modified by the Settling Parties 
pursuant to Section 2 of this Settlement Agreement and approved by the FERC.  
Each Settling Party retains the right to challenge the provisions of the Market 
Rules that address the terms of this Settlement Agreement only on the basis that 
they contain provisions that are either inconsistent with or not required by this 
Settlement Agreement.  The Settling Parties retain all rights under the FPA with 
respect to the provisions of the Market Rules that do not address the terms of this 
Settlement Agreement. 

C. The process for determining the Installed Capacity Requirement (“ICR”) for the 
first Commitment Period shall be reflected in a filing with the FERC in the fourth 
quarter of 2006 for FERC action, as appropriate, no later than the second quarter 
of 2007.  Such filing shall reflect the understanding that this schedule is intended 
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to enable a filing of the ICR values for use in the first Forward Capacity Auction 
(“FCA”) by early in the third quarter of 2007 for FERC acceptance or approval by 
October 2007.  All Settling Parties retain their rights under the FPA to respond to 
any such filing. 

D. All filings pursuant to this Section 3 shall be subject to the stakeholder process for 
Market Rules that provides for consultation with state utility regulatory agencies. 

4. AGREEMENTS REGARDING CHANGES TO THE SETTLEMENT 
AGREEMENT AND MARKET RULES. 

A. From March 6, 2006 through the earlier of September 5, 2008 or the date on 
which the prices from the second FCA become final (the “Waiver Period”), the 
Settling Parties waive their rights under Section 206 of the FPA to seek to modify 
the terms of this Settlement Agreement or, except as provided in Section 3.B, the 
Market Rules approved or accepted by the FERC to implement the Forward 
Capacity Market.  Except as provided in Section 4.C, during the Waiver Period, 
the ISO shall retain its authority under Section 205 of the FPA to file 
modifications of the Market Rules that address the terms of the Settlement 
Agreement; where the ISO makes such a filing, the ISO must demonstrate to the 
FERC that failure to implement the proposed change in the Market Rule would 
have a negative effect on (1) system reliability or security, or (2) the 
competitiveness or efficiency of the Forward Capacity Market or forward reserve 
market.  If the ISO makes such a filing, then the Settling Parties shall retain all 
rights to challenge the modification proposed by the ISO before the FERC.  

B. After the Waiver Period, the Settling Parties shall have the rights provided by law 
with respect to seeking to change this Settlement Agreement or the Market Rules 
that address the terms of the Settlement Agreement, except as provided in Section 
4.C. 

C. From the Effective Date, absent the agreement of all Settling Parties to the 
proposed change, the standard of review for:  (i) challenges to the Capacity 
Clearing Prices derived through the FCA and prices resulting from 
reconfiguration auctions provided for in the Settlement Agreement and in the 
Market Rules addressing the terms of the Settlement Agreement that are approved 
or accepted by the FERC pursuant to Section 3, and (ii) proposed changes to 
Section 11, Part VIII below (Agreements Regarding Transition Period) and the 
Market Rules implementing that part, shall be the “public interest” standard of 
review set forth in United Gas Pipe Line Co. v.  Mobile Gas Service Corp., 350 
U.S. 332 (1956) and Federal Power Commission v.  Sierra Pacific Power Co., 350 
U.S. 348 (1956) (the “Mobile-Sierra” doctrine), whether the change is proposed 
by a Settling Party, a non-Settling Party, or the FERC acting sua sponte.  This 
Settlement Agreement does not impose the Mobile-Sierra standard on any 
provision of this Settlement Agreement or the Market Rules that address the terms 
of the Settlement Agreement except as expressly provided in this Section 4.C.   
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5. AGREEMENTS REGARDING ISO REPORTING.  No later than 180 days after the 
second FCA is conducted, the ISO’s Internal Market Monitoring Unit (“Market 
Monitor”) shall file with FERC and post to the ISO’s website a full report analyzing the 
operations and effectiveness of the Forward Capacity Market.  Thereafter, the Market 
Monitor shall report on the functioning of the Forward Capacity Market in its annual 
markets report submitted to FERC pursuant to Section 11.3 of Appendix A to Market 
Rule 1. 

6. AGREEMENTS AS TO SCOPE OF SETTLEMENT.  This Settlement Agreement 
resolves all of the issues raised in Docket Nos. ER03-563-030 and ER03-563-055 before 
the FERC by the Settling Parties.   

7. NO ADMISSIONS.  The Settling Parties are entering into this Settlement Agreement to 
resolve their disputes in Docket Nos. ER03-563-030 and ER03-563-055 before the FERC 
as specified herein and nothing in this Settlement Agreement, including the January 31, 
2006 vote on the term sheet (the “Term Sheet”), is intended by a Settling Party to reflect 
an admission regarding the merits of its own case or arguments or of another Settling 
Party’s case or arguments on any of the settled issues.  Neither support for this Settlement 
Agreement, nor the Term Sheet relating hereto, nor the submission of this Settlement 
Agreement and the concurrence in, or failure to comment on, the described settlement, 
shall constitute an admission by any Settling Party that any allegations or contentions in 
Docket Nos. ER03-563-030 and ER03-563-055 were true or valid or that any Settling 
Party had acted consistent with, or contrary to, contract provisions, the FPA, or any other 
federal or state law or regulation. 

8. CONFIDENTIALITY.  The discussions among the parties related to this Settlement 
Agreement and the Term Sheet took place within the context of settlement discussions 
concerning matters covered herein.  Discussions leading up to this Settlement Agreement 
and the Term Sheet, the finalization of this Settlement Agreement and the Term Sheet, 
and any drafts of those documents, and any other documentation that reflects the 
negotiation of this Settlement Agreement and the Term Sheet are privileged and 
confidential in accordance with the applicable sections of the FERC’s Rules of Practice 
and Procedure, the Federal Rules of Evidence and any other applicable rules of evidence.   

9. ADDITIONAL AGREEMENTS. 

A. FERC’s approval of this Settlement Agreement shall not constitute approval of or 
precedent regarding any principle or issue in Docket Nos. ER03-563-030 and 
ER03-563-055 before the FERC. 

B. This Settlement Agreement constitutes the Settling Parties’ complete and 
exclusive statement of the terms of this Settlement Agreement.  All prior written 
and oral understandings, offers or other communications of every kind pertaining 
to the subject matter of this Settlement Agreement, including without limitation 
the Term Sheet, are hereby superseded. 
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C. This Settlement Agreement may be executed in any number of counterparts, each 
having the same force and effect as the original. 

D. The Table of Contents contained in this Settlement Agreement and the headings 
of the sections and parts of this Settlement Agreement are intended for 
convenience only and shall not be deemed to be part of or considered in 
construing this Settlement Agreement 

10. DEFINITIONS.  Attachment A to this Settlement Agreement contains a list of all 
capitalized terms as defined or referenced therein.  

11. AGREEMENTS REGARDING THE ESTABLISHMENT OF A FORWARD 
CAPACITY MARKET AND TRANSITION.  A Forward Capacity Market shall be 
established in New England as described in Parts I through VII and Part IX below, with a 
transition to that market as provided in Part VIII below. 

I. Agreements Regarding the Establishment and Timing of the Forward 
Capacity Market. 

A. Procurement by Forward Capacity Auction and Planning Period.  As set 
forth in and subject to Part I.C (Timing of First Auction) and Part III (Agreements 
Regarding Auction Mechanics), the ISO shall conduct an annual FCA to procure 
100 percent of the ICR for the Power Year beginning three years later, with ICR 
calculated taking into account forecast error, as appropriate. 

B. Commitment Period.  Capacity clearing in an FCA shall be entitled to receive 
capacity payments and shall have the rights and obligations specified below, for a 
period of either one year in duration (corresponding to the Power Year for which 
the FCA is held) or up to five years in duration (beginning with the Power Year 
for which the FCA is held) (the “Commitment Period”), as described in more 
detail in Part II (Agreements Regarding Qualification). 

C. Timing of First Auction.  The ISO shall use best efforts to conduct the first FCA 
no later than the end of the first quarter of 2008 for the first Commitment Period 
beginning June 1, 2010, and will provide reasonable notice of the first FCA.  

II. Agreements Regarding Qualification. 

A. Generally.  Each potential capacity Resource (Existing, New, or Imports) must 
submit qualification information to the ISO no later than the relevant bid 
qualification deadline, which shall be determined during the development of 
Market Rules.  The bid qualification deadline for New Capacity and Imports shall 
be approximately six weeks after the ISO’s posting of De-list Bids, Permanent 
De-list Bids and Export Bids from Existing Capacity in accordance with Part III 
(Agreements Regarding Auction Mechanics).  
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B. New Capacity.  New Capacity may, during the qualification process, select a 
Commitment Period of up to five years, in one-year increments, provided that the 
Resource meets the criteria in this Part II.B.  New Capacity Resources shall have 
a Qualified Capacity equal to its bid MWs subject to demonstration of at least that 
capacity in the qualification process.  

1. Definition of New Capacity.  To be considered New Capacity, a 
Resource must:  (i) never have been “listed” as a capacity Resource (i.e., 
counted as capacity) in the New England capacity markets; or (ii) meet 
one of the criteria in Part II.B.2 below. 

2. Thresholds for Previously Listed Capacity to be Considered New 
Capacity.  A Resource, which had previously been listed as a capacity 
Resource in the New England capacity markets, shall be considered New 
Capacity provided it meets at least one of the following conditions: 

a. where new investment in a unit that is Existing Capacity results in 
an increase in output greater than 20 percent of Summer Seasonal 
Claimed Capability or 40 MW, whichever is greater; 

b. at owner’s election, i) investment in the Resource for the purposes 
of re-powering will be equal to or greater than $200 (plus 
appropriate cost escalation) per net kilowatt installed project cost, 
or ii) investment in the Resource for the purpose of compliance 
with environmental regulations or permits will be equal to or 
greater than $100 (plus appropriate cost escalation) per net 
kilowatt installed project cost. 

c. at owner’s election, incremental output from an Existing Capacity 
Resource shall be considered New Capacity for the incremental 
amount of output if the output increase is equal to or greater than 
two percent of the Resource’s Summer Seasonal Claimed 
Capability, but less than the requirements in part a. above. 
Additionally, if Existing Capacity is derated for three or more 
years, any capacity over the derated amount that is re-established 
shall be considered New Capacity.  Provided, however, that 
investment in the Resource for such purposes shall be equal to or 
greater than $200 (plus appropriate cost escalation) per net 
kilowatt installed cost for the incremental output. 

d. additional thresholds for New Capacity treatment may be 
addressed in the stakeholder process that provides for consultation 
with state utility regulatory agencies (e.g., new source 
environmental review and Resources with a new “placed in service 
date” for purposes of Section 45K (formerly Section 29) of the 
Internal Revenue Code of 1986). 
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3. Eligibility Criteria.  In order for any Resource to be eligible to bid in the 
FCA as New Capacity, including to the extent applicable New Capacity 
under  Parts II.B.2, it must meet the qualification requirements listed in a. 
through d. below to the satisfaction of the ISO.  Qualification criteria may 
vary based on the size, technology, complexity, et cetera of the Resource.  
Such qualification requirements shall be further detailed as part of the 
development of Market Rules.  A New Resource that intends to submit a 
New Capacity Bid below 0.75 the Cost of New Entry (“CONE”) shall 
submit sufficient information for the Market Monitor to evaluate the 
reasonableness of the bid consistent with Part III.H.2.   

a. Site Control.  The project sponsor shall demonstrate that it has 
control over the site for its project over the term of the intended 
Commitment Period, by providing documentation to the ISO 
showing that (i) the project sponsor is the owner in fee simple of 
the real property on which the project will be located; (ii) the 
project sponsor holds a valid written leasehold interest in the real 
property on which the project will be located; (iii) the project 
sponsor holds a valid written option, exercisable solely by the 
project sponsor or its assignee, to purchase or lease property on 
which the project will be located; or (iv) the project sponsor holds 
a duly executed written contract to purchase or lease the real 
property on which the project will be located.  

b. Critical Path Schedule.  The project sponsor must provide a critical 
path schedule for their project with sufficient detail to allow the 
ISO to evaluate the feasibility of the project being built and the 
feasibility that it will be put into service no later than the start of 
the Commitment Period, as set forth in Part II.B.4. 

c. Interconnection Study.  If applicable for a specific Resource, while 
a full and complete System Impact Study is not a requirement to 
participate in the FCA, at a minimum, an initial interconnection 
analysis is required.  The ISO and the Reliability Committee shall 
work out specifics with respect to the performance of such initial 
interconnection analysis and selection criteria (including auction 
details) for multiple projects when only a subset of such projects 
can be selected in the FCA due to overlapping interconnection 
impacts. 

d. Financial Assurance.  Bidders must satisfy the Financial Assurance 
requirements for New Capacity specified in Part II.G.  

4. Milestone Criteria.  For purposes of consideration as New Capacity in 
the FCA, several key milestone dates shall be included in a critical path 
schedule as a means of demonstrating that the Project will come on-line 
prior to the delivery date for the relevant Commitment Period.  The ISO 
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shall evaluate the milestone schedule for reasonableness in accordance 
with processes defined in development of the applicable FCA Market 
Rules. The key milestone dates may include: 

a. Site control achieved; 
b. Major permits applied for; 
c. Major permits obtained; 
d. Construction financing closing; 
e. Interconnection Study completed; 
f. Equipment ordered; 
g. Foundations laid; 
h. Commencement date of operations. 

5. Timing.  A Resource intending to participate in an annual FCA as New 
Capacity must submit its qualification package before the start of the FCA 
at a time to be determined in the Market Rules. 

C. Import and Export Capacity.  Import Capacity bids shall only be eligible for a 
one-year Commitment Period, and qualification requirements shall depend on 
whether the Import Capacity is committed under a multi-year contract prior to the 
qualification deadline.  The qualification deadline for Import Capacity shall be the 
same as for New Capacity, and the qualifications deadline for an Export Bid shall 
be the same as for an Existing Capacity De-list Bid. 

1. Definitions of Import and Export Capacity. 

a. Existing Import Capacity.  Capacity that a party wishes to import 
in the FCA pursuant to a multi-year contract entered into before 
the qualification deadline to provide capacity Resources during the 
Commitment Period from outside the New England Control Area 
shall be Existing Import Capacity and shall be considered Existing 
Capacity for purposes of Part III.D.  Provided, however, that 
during the first year of a multi-year contract such Existing Import 
Capacity in the FCA shall be considered New Import Capacity for 
purposes of Part III.D. Multi-year contracts existing as of the 
Effective Date will be treated as Existing Capacity for the purposes 
of the first FCA. 

b. New Import Capacity.  Capacity that a party wishes to import in 
the FCA but without a multi-year contract before the qualification 
deadline to provide capacity Resources during the Commitment 
Period from outside the New England Control Area shall be New 
Import Capacity and shall be considered New Capacity offers for 
purposes of Part III.D. 

c. Export Capacity.  Any Resource within the New England Control 
Area seeking to submit a bid to export all or part of its capacity in 
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the FCA or selling its De-listed Capacity to a buyer outside the 
Control Area following the FCA shall be Export Capacity.  Only 
the portion of the Resource seeking to export shall be Export 
Capacity. 

2. Eligibility Criteria. 

a. In the qualification process, Existing Import Capacity bidders must 
submit to the ISO documentation of a multi-year contract to 
provide capacity Resources for the Commitment Period and must 
meet the same eligibility criteria specified in Part II.D.2.a., b., and 
e. for Existing Capacity, including the Financial Assurance 
Requirements for Existing Capacity in Part II.G.2.a. 

b. New Import Capacity Resources must meet the qualification 
requirements listed in i. and ii. below to the satisfaction of the ISO.  
Such qualification requirements shall be further detailed as part of 
the development of Market Rules.  New Import Capacity that 
intends to submit a bid below 0.75 CONE must also submit 
sufficient information for the Market Monitor to evaluate the 
reasonableness of the bid consistent with Part III.H.2. 

i. New Import Capacity bidders must comply with Market 
Rules that require the New Import Capacity to be backed 
by a physical unit or an external control area before the 
start of the Commitment Period. 

ii. New Import Capacity bidders must satisfy all of the 
Financial Assurance requirements for New Capacity 
specified in Parts II.G.2.b and c. 

c. Export Capacity Resources must meet the same eligibility criteria 
as applied to Existing Capacity in Part II.D.2.b.  Export bids are 
subject to review by the Market Monitor, as provided for Existing 
Capacity in Parts III.D.2 and III.E. 

D. Existing Capacity.  Existing Capacity shall have a Commitment Period of one 
year.  An Existing Capacity Resource will have a Qualified Capacity for the FCA 
and annual reconfiguration auctions, except as provided in Part II.D.5, equal to its 
Summer Seasonal Claimed Capability as adjusted pursuant to Part II.D.4. below. 
All Existing Capacity shall be a capacity Resource in the FCA unless its Export, 
De-list, or Permanent De-list Bid is accepted or it submits an Administrative De-
list Bid.  With its information submitted for qualification, Existing Capacity must 
submit all Export, De-list and Permanent De-list Bids, other than Dynamic De-list 
Bids.  Bids from Existing Capacity may be reviewed by the Market Monitor, as 
discussed below. The Market Rules that  address the terms of this Settlement 
Agreement shall provide a means for Existing Capacity to trade or de-list (subject 
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to a reliability review if required) the capacity differential between the summer 
and winter ratings, including trading contemplated by Part III.M.7 and Part III.P, 
unless sold in the FCA pursuant to Part II.D.5 below. 

1. Definition of Existing Capacity.  Any Resource that does not meet any of 
the eligibility criteria for New Capacity as provided in Part II.B.3 or 
Import Capacity as provided in Part II.C.2.a or b. shall be considered to be 
Existing Capacity.  Subject to ISO evaluation, for the purposes of the first 
FCA, any Resource that is under construction and within 12 months of its 
expected commercial operations date shall be treated as Existing Capacity.  
Any Resource that is not within 12 months of its expected commercial 
operations date at the time of the first FCA shall be treated as New 
Capacity, unless the Resource is required pursuant to contract or otherwise 
elects to be treated as Existing Capacity.  

2. Eligibility Criteria.  Existing Capacity must submit documentation of the 
following as part of a qualification package: 

a. A Resource that is not submitting Export, De-list, or Permanent 
De-list Bids shall submit documentation as required by the Market 
Rules. 

b. A Resource that intends to submit an Export, De-list, or Permanent 
De-list Bid above 0.8 CONE in the FCA shall submit sufficient 
documentation for the Market Monitor to evaluate the bid pursuant 
to Part III.E.   

c. A Resource that intends to submit a Permanent De-list bid in the 
FCA shall submit sufficient documentation for the Market Monitor 
to evaluate the bid pursuant to Part III.E., and for the ISO to 
evaluate the reliability impact of the permanent delisting. 

d. A Resource seeking to qualify as New Capacity in accordance with 
Part II.B.2 above, for either an incremental amount or for the full 
output of the Resource, shall be required to submit documentation 
in support of its request for New Capacity treatment.  The ISO 
shall evaluate this documentation in accordance with the Market 
Rule provisions to validate the request for New Capacity treatment.   

e. Financial Assurance.  Bidders must satisfy the Financial Assurance 
requirements for Existing Capacity specified in Part II.G. 

3. Timing.  An Existing Capacity Resource intending to submit any Export, 
De-list, Permanent De-list, or Administrative De-list Bid (other than a 
Dynamic De-list Bid) in the FCA as Existing Capacity must submit its 
qualification package before the start of the FCA, at a time to be 
determined in the Market Rules. 
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4. Partial Delisting.  An Existing Capacity Resource may submit De-list 
Bids for all or part of its Existing Capacity, provided that the portion of 
the unit which it chooses to “list” is at least equal to the EcoMin level of 
the unit. 

5. Bids Composed of Separate Resources.  An annual bid can be composed 
of separate Resources in different months, if the Resources together, based 
on their monthly ratings, can meet or exceed the amount of the offer 
throughout the year, and subject to the following conditions in subparts 5.a 
through 5.f below.  In the Winter Period, Resources may use Summer 
Seasonal Claimed Capability not taken in the annual FCA or the 
difference between their Winter and Summer Seasonal Claimed 
Capability, provided that under no circumstances can the same MWs be 
counted twice in the same FCA. 

a. If a bid is composed of separate Resources, and is intended to meet 
the “Local Sourcing Requirement” in an import-constrained 
Capacity Zone then each Resource comprising the bid must be 
located in that import-constrained Capacity Zone.   Local Sourcing 
Requirement means the portion of the total capacity requirement of 
the load in a Capacity Zone that must be purchased from 
Resources located within that Capacity Zone after taking into 
account all of the capacity that can be reliably imported into the 
Capacity Zone. 

b. If a bid is composed of separate Resources, and is intended to meet 
the Local Sourcing Requirement in the Rest-of-Pool Capacity 
Zone, then each Resource comprising the bid must be located in a 
Capacity Zone that is not export-constrained. 

c. If a bid is composed of separate Resources, and is for capacity in 
an export-constrained Capacity Zone, then each Resource 
comprising the bid must be located inside the export-constrained 
Capacity Zone.  

d. Bids cannot be composed of separate Resources for the same 
month. 

e. A bid composed of separate Resources shall be treated for 
purposes of clearing in the FCA or a reconfiguration auction as 
New Capacity, Existing Capacity, or Import based on the Resource 
providing summer capacity. 

f. In instances where the export constraint for a Capacity Zone binds 
in the FCA, and such an offer is accepted within that Capacity 
Zone, Part V.C.4.c shall not apply to such capacity Resource.  
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E. Intermittent and Demand Resources. 

1. Intermittent Resources.   

a. For the Forward Capacity Market, a distinct method shall be 
developed to determine the Qualified Capacity of wind, solar and 
run-of-river hydro resources (“Intermittent Resources”) in a 
manner that recognizes contribution to system reliability over the 
Winter and Summer Periods.  So that it can be appropriately 
considered in the ICR determinations for the Forward Capacity 
Market, such method shall be developed by the end of the fourth 
quarter of 2006 through the stakeholder process that provides for 
consultation with state utility regulatory agencies. Intermittent 
technology resources other than wind, solar and run-of-river hydro 
resources may request to be considered in the definition of 
Intermittent Resources for purposes of this part provided that such 
resources remain subject to the same method for determining 
Qualified Capacity.  Any such request shall also be subject to the 
stakeholder process that provides for consultation with state utility 
regulatory agencies. 

b. The process described above for developing a methodology for 
determining the Qualified Capacity of an Intermittent Resource 
shall also consider how to address poorly performing Intermittent 
Resources, since these types of Resources are not subject to 
availability penalties and/or poor performing Resource treatment 
as other Resources.  The Market Rules will address how 
Intermittent Resources will be defined as New Capacity in the 
FCA. 

2. Demand Resources. 

a. In the Forward Capacity Market, Real Time Demand Response 
shall remain as qualifying capacity Resources subject to Market 
Rule 1, Appendix E and the Load Response Manual.  As such, the 
role of demand response Resources in the market shall continue to 
evolve as Market Rule 1, Appendix E and the Load Response 
Manual are revised. 

b. For the Forward Capacity Market, a distinct method shall be 
developed to allow energy efficiency and demand response 
resources (other than Real Time Demand Response) to be fully 
integrated as Qualified Capacity in the Forward Capacity Market.  
So that it can be appropriately considered in the ICR determination 
for the Forward Capacity Market, such method shall be developed 
by the end of the fourth quarter of 2006 through the stakeholder 
process that provides for consultation with state utility regulatory 
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agencies.  The method shall consider that some Resources may 
best be integrated by ensuring that price signals are correct.  Such 
Qualified Capacity shall not be subject to the same availability 
penalties and/or poorly performing Resource treatment as other 
Resources, so the method shall also propose how to address poorly 
performing demand response and energy efficiency Resources.  
The Market Rules will address how demand Resources will be 
defined as New Capacity in the FCA. 

F. Self-Supplied FCA Resources. 

1. Qualification.  Prior to each FCA, a Resource or a portion of a Resource 
may be designated by a Load-Serving Entity (“LSE”) pursuant to Market 
Rules as a self-supplied FCA Resource (“Self-Supplied FCA Resource”).  
The Self-Supplied FCA Resource must meet the same qualification 
standards as any other Resource that is allowed to participate in the FCA.  
The total quantity of designated Self-Supplied FCA Resources may not 
exceed the projected share of the ICR for the LSE designating that 
Resource pursuant to Market Rules.  To be considered a Self-Supplied 
FCA Resource, that Resource must be offered into the FCA.  If designated 
as a Self-Supplied FCA Resource, the Resource will clear the FCA 
pursuant to Part III.O (Agreements Regarding Auction Mechanics – Self-
Supply Option) and offset an equal number of megawatts of the projected 
share of ICR in the Commitment Period for the LSE designating that 
Resource. 

2. Locational Issues.  In order to qualify as a Self-Supplied FCA Resource 
for purposes of fulfilling a Local Sourcing Requirement applicable to a 
load in an import-constrained region, the Self-Supplied FCA Resource 
must be located in the same Capacity Zone as the associated load, unless 
the self-supplied resource is a Pool-Planned Unit with a special allocation 
of Capacity Transfer Rights (“CTRs”) up to the number of allocated 
CTRs.  Although the ISO will continue to model any such Pool-Planned 
Units in their actual location, the combination of the physical asset and the 
CTRs will offset the financial obligation of the self-supplier. 

G. Financial Assurance.  The following general requirements shall apply to the 
FCA and annual reconfiguration auctions.  Except where noted, the retention and 
return of financial assurance and the types of acceptable financial assurance will 
be governed by the Financial Assurance Policy (“FAP”).  Financial assurance 
requirements for Municipal Market Participants will be consistent with Section III 
of the FAP.  

1. Load-Serving Entity Obligation.  The financial assurance requirement 
for capacity payments for each month of the Commitment Period will be 
equal to the amount that represents the actual credit exposure of the LSE 
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(e.g., the amount due from the LSE obligated to make those payments on 
the next invoice to be issued by the ISO).  

2. Supplier Obligation 

a. Existing Capacity:  Existing Capacity generally shall be subject to 
the Financial Assurance requirements contained in the FAP.  In 
addition, except where the capacity obligation has been transferred 
to another Resource, Existing Capacity that has been allowed to 
retire under Section I.3.9 of the Tariff and will retire at the end of 
the relevant Commitment Period shall be required to provide 
additional financial assurance equal to two and one-half times the 
FCA Payment for a month.  The financial assurance obligation 
under this part shall arise five business days before the start of the 
applicable Commitment Period, and the Financial Assurance shall 
be returned in accordance with the FAP. 

b. New Capacity:  In order to submit a bid in an FCA, New Capacity 
must be qualified pursuant to Part II.B.3 above and provide 
financial assurance at the time of its qualification (the “Deposit”) 
equal to $2/kW times the amount of kilowatts to be bid as New 
Capacity into the FCA.  If that New Capacity’s bid is accepted in 
the FCA, the Deposit will be applied toward the New Capacity’s 
financial assurance obligation, described below.  If that New 
Capacity bid is rejected, the Deposit will be returned to the New 
Capacity.  New Capacity that receives an award in an FCA must 
provide financial assurance in the following amounts: 

i. Within five business days following announcement of the 
winning bidders:  the CONE (on a $/kW-month basis) for 
that FCA multiplied by the number of kW of capacity 
awarded (the “New Capacity FA Amount”); 

ii. At least fifteen days prior to the next annual FCA after the 
FCA in which such award was made:  an additional amount 
equal to the New Capacity FA Amount (for a total of two 
times the New Capacity FA Amount); and 

iii. At least fifteen days prior to the second annual FCA after 
the FCA in which such award was made:  another 
additional amount equal to the New Capacity FA Amount 
(for a total of three times the New Capacity FA Amount).   

The New Capacity FA Amount for the first FCA will be 
$7.50 per kW, as provided in Part III.F and shall be updated 
annually before each FCA in accordance with Part III.F.  
Therefore, for example, a new 100 MW generating unit that 
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has a bid accepted as New Capacity in the first FCA would 
have to provide $750,000 of financial assurance within five 
days following announcement of the winning bidders.  That 
unit would have to provide another $750,000 of financial 
assurance at least fifteen days prior to the FCA the 
following year (for a total financial assurance obligation of 
$1,500,000).  That unit would have to provide another 
$750,000 at least fifteen days prior to the next FCA (for a 
total financial assurance obligation of $2,250,000). 

If New Capacity (i) fails to provide the required financial 
assurance on any required date for any reason or (ii) fails to 
meet a qualification milestone as set forth in Part II.B.4 and 
does not appropriately cure such failure within a period of 
time to be determined in the Market Rules, it shall lose its 
awarded capacity to the extent not provided (which will be 
placed in the next appropriate reconfiguration auction) and 
it shall forfeit any financial assurance previously provided 
by it with respect to that award.  The ISO and the NEPOOL 
Budget and Finance Subcommittee shall reconsider these 
financial assurance requirements no later than five years 
after the first FCA. 

iv. Once the New Capacity is declared commercial and tested 
for its capacity rating, its financial assurance obligation 
shall be released and it shall have the same financial 
assurance requirements as Existing Capacity.  If New 
Capacity is only capable of delivering less than the amount 
accepted in the FCA, then the portion of its financial 
assurance associated with the shortfall shall be forfeited.   

v. A default before the relevant Commitment Period or a 
failure to be declared commercial as of the Commitment 
Period, if not cured (including cover) shall result in a 
forfeiture of the financial assurance, and there shall be no 
further coverage for such default under the Billing Policy.  
Such forfeited amount shall be used to reduce capacity 
payments by load.  Any shortfall in capacity resulting from 
a default shall be included in a subsequent reconfiguration 
auction.  If New Capacity is not commercial as of the 
Commitment Period, it shall have the right to cover the 
default for a period of up to two years.  After such a period, 
following consultation between the Resource and the ISO, 
the ISO shall have the right to terminate the Resource’s 
award under the FCA for the remaining portion of the 
Commitment Period and, at the same time terminate the 
Interconnection Agreement.  The ISO shall make a filing 
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with the FERC reflecting such terminations.  Should New 
Capacity challenge such termination at FERC and also 
continue to cover its default, then it shall retain its place in 
the queue and forfeiture of its financial assurance shall be 
subject to a final FERC ruling 

c. Financial assurance requirements for imports will be covered in the 
Market Rules in a manner that is consistent with Part II.C.2 above 
and II.G.2.b.  New Import Bids will meet New Capacity financial 
assurance requirements until the New Import Capacity is backed 
by a physical unit or an external control area, and thereafter it shall 
have the same financial assurance requirements as Existing 
Capacity.  

3. Price and Payment Certainty and Finality.   

a. The capacity delivery obligations of suppliers, the payment 
obligations of LSEs and the FCA process and rules shall be 
documented in the Tariff.  The Tariff shall include language stating 
that a change in the Tariff filed after FCA results have been 
accepted or approved by the FERC will not change those FCA 
results and also documenting terms and conditions consistent with 
this Settlement Agreement that apply to capacity clearing in the 
FCA for the Commitment Period of that FCA, including at a 
minimum the following:  (i) payment terms (timing, immediately 
available funds, process for disputed payments); (ii) financial 
assurance requirements; (iii) events of default and other events that 
could lead to termination of the obligations or suspension of 
capacity payments; (iv) the right for New Capacity, or its lender(s) 
if applicable, to cure a default (including any default resulting from 
bankruptcy of the owner of New Capacity), which in the case of a 
lender cure would not require the lender to become the owner of 
the plant; (v) notice of any event of default to the owner of New 
Capacity and its lender(s); (vi) the capacity obligations imposed on 
the New Capacity and means for determining whether such 
obligations have been satisfied; (vii) damages to be paid in event 
of failure to perform and recourse for non-payment; and (viii) the 
right for the New Capacity owner to pledge moneys due to New 
Capacity to lenders and to direct payment of such moneys into a 
project revenue account and that other rights of New Capacity 
owners can be pledged.  The Tariff shall also provide that an award 
in a FCA is binding upon, and accrues to the benefit of, successors 
and assigns owning that Resource.   

b. The ISO shall promptly file the FCA results including the detail of 
the awards and the price, together with appropriate documentation 
as to the competitiveness of the FCA, with the FERC under 
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Section 205, or make such other filing as is necessary to establish 
the FCA results as filed rates.  Any objection to those results must 
be filed with the FERC within 45 days after the ISO’s filing.  The 
filing of a timely objection at the FERC will be the exclusive 
means of challenging the FCA results.  

“Appropriate documentation as to the competitiveness of the FCA” 
may include, but may not necessarily be limited to, the certification 
of the Auction Administrator (whether the ISO or a contractor 
engaged for that purpose), that (i) all bidders in the FCA have 
satisfied the qualification requirements established in the Tariff 
and applicable Market Rules and Manuals and business practices 
issued in accordance therewith, and (ii) that the FCA was 
conducted in accordance with the applicable rules and procedures.  
Further detail to be developed in the Market Rules.  

4. Default Allocation.  To the extent that any default is not cured (including 
in the reconfiguration auction), any resulting cash shortfall shall be 
allocated according to the Billing Policy. 

III. Agreements Regarding Auction Mechanics.  

A. Zonal Selection Criteria and Locational Pricing.  Capacity Zones shall be 
defined in advance of each FCA. 

1. Capacity Zones shall be determined before the FCA based on an 
identification of transmission limits that may bind in the FCA. 

2. Transmission interface limits used in the process of selecting Capacity 
Zones shall include all existing transmission lines and proposed 
transmission lines that the ISO determines will be in service as of the 
relevant Commitment Period. 

3. Before the start of each FCA, the then-forecasted capacity installed in a 
Capacity Zone, including Resources (Existing Capacity, New Capacity 
and Import Capacity accepted in prior FCAs or reconfiguration auctions 
and obligated for the relevant Commitment Period), less Permanent De-list 
Bids accepted in prior FCAs and Export Bids accepted in prior FCAs and 
obligated in the Commitment Period, shall be compared to the Zone’s 
then-forecasted Local Sourcing Requirement in the first year of the 
Commitment Period.  

For the first FCA, any entity that believes capacity under construction will 
be complete for the first Commitment Period and therefore should be 
included in the process of selecting Capacity Zones must satisfy the 
eligibility criteria, where applicable, of Part II.B.3.  
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4. For an import-constrained zone, if the then-forecasted capacity, including 
Resources (Existing Capacity, New Capacity and Import Capacity 
obligated for the relevant Commitment Period), less Permanent De-list 
Bids accepted in prior FCAs and Export Bids accepted in prior FCAs and 
obligated in the Commitment Period in the zone is greater than its then-
forecasted Local Sourcing Requirement before the start of each FCA, the 
zone shall not be a separate zone in the FCA.  

5. Export-constrained zones are modeled in the FCA. 

6. Where zonal separation is determined to exist, CTRs shall be awarded as 
set forth in the Initial Decision, provided that any special allocation of 
CTRs to LSEs in the NEMA zone shall expire on December 31, 2040.  In 
the event that the NEMA zone either is or is forecast to become a separate 
zone for FCA purposes, National Grid agrees to discuss with MMWEC 
and Wellesley, Reading and Concord (“WRC”) any proposal by National 
Grid to develop cost effective transmission improvements that would 
mitigate or alleviate the import constraints and to work cooperatively and 
in good faith with MMWEC and WRC regarding any such proposal.  
MMWEC and WRC agree to support any proposals advanced by National 
Grid in the Regional System Planning (“RSP”) process to construct any 
such transmission improvements, provided that MMWEC and WRC 
determine that the proposed improvements are cost effective (without 
regard to CTRs) and will mitigate or alleviate the import constraints.   

7. Changes to the definition of zones shall be subject to the stakeholder 
process that provides for consultation with state utility regulatory 
agencies. 

8. Where zonal separation is determined to exist, Market Rules shall specify 
a process for an Export both from or through the import-constrained zone 
over tie lines to external regions. 

B. Installed Capacity Requirement.  Subject to Section 3.C, each year, in advance 
of the FCA, the ISO shall submit to FERC for acceptance or approval the ICR for 
the New England system and the Local Sourcing Requirement for each year for 
each Capacity Zone, accounting for relevant transfer limits, through the Power 
Year beginning three years later.  The ICR purchased shall be based on the 
Summer Seasonal Claimed Capability.  Capacity to meet the ICR shall be based 
on  that Resources’ Summer Seasonal Claimed Capability except for Resources 
specified in Parts II.D.4, II.E, and VI (regarding external Resources).   

1. ICR will be calculated taking Resource availability into account.  As 
experience permits, the availability metric in Part V.C. below will be 
incorporated. 
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2. If the ICR shows a consistent bias over time, either high or low, the ICR 
forecast process shall be adjusted to eliminate the bias. 

3. The ICR shall be calculated assuming appropriate tie benefits, if any, from 
adjacent control areas.   

a. The MW value of the tie benefits over the HQ Phase I/II tie will 
continue to be calculated in the manner that is currently used to 
determine the Hydro Quebec Interconnection Capability Credits 
(“HQICCs”) and will also continue to be allocated to the 
Interconnection Rights Holders (“IRH”) or their designees in 
proportion to their Use Rights, in the form of reduced capacity 
requirements.  There shall be no double counting of the HQ Phase 
I/II tie benefits.  This calculation and allocation methodology of 
the HQ Phase I/II tie benefits will continue unless and until a 
modification thereto is accepted by the FERC, provided that 
nothing in this Settlement Agreement, specifically including this 
section, Part III.D.4.a and Part VIII.K., will constitute precedent 
regarding the reasonableness of (i) such modification, or (ii) the 
manner of calculating or allocating the Phase I/II tie benefits. 
Nothing in this Settlement Agreement prejudices the rights of any 
party to seek to modify or challenge the calculation or allocation 
methodology of HQ Phase I/II tie benefits for the period beginning 
after the end of the Transition Period, as defined in Part VIII.A.  

b. The total amount of accepted Import Bids over the Phase I/II tie 
plus approved HQICCs cannot exceed the approved Phase I/II 
transfer limit.  If the accepted Import Bids exceed the difference 
between the approved Phase I/II transfer limit and the approved 
MW of HQICCs (the “HQI Excess”), the capacity requirement for 
those IRH or their designees that sold their transmission rights for 
the subject period will be increased by the difference between the 
total amount of accepted Import Bids and the HQI Excess.  These 
capacity requirement increases will be allocated among the IRH or 
their designees in a manner to be determined by the IRH. 

C. Amount of Capacity Purchased.  One hundred percent of the ICR, taking into 
account forecast error, as appropriate, except in certain instances where capacity 
to replace Export Bids, Permanent De-list Bids and De-list Bids is deferred to the 
reconfiguration auction (see Part III.D.2-3, and D.5), will be purchased in the 
FCA at prices up to two times CONE, subject to Part III below. 

D. Forward Capacity Auction Offers. 

1. New Capacity Offers.  All offerors of New Capacity must satisfy the 
applicable requirements of Part II.B.  In order to receive capacity 
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payments during the Commitment Period, New Capacity must have been 
declared commercial and tested for its capacity rating.  

2. Offers From Existing Capacity.  All Existing Capacity must submit 
appropriate information in the qualification process as described in Part 
II.D.2.  All De-list Bids above 0.8 times CONE from Existing Capacity, 
all Export Bids, and all Permanent De-list Bids must be submitted to the 
ISO before the bid qualification deadline to be considered in the FCA.  All 
Permanent De-list and De-list Bids from Existing Capacity that are above 
0.8 times CONE must also be submitted to the Market Monitor before the 
bid qualification deadline to be considered in the FCA.  Full information 
about Permanent De-list Bids will be posted one day after the bid 
qualification deadline. 

The quantity, price and zone of each De-List Bid above 0.8 times CONE 
will also be posted one day after the bid qualification deadline; if the bid is 
approved by the Market Monitor, full information will be posted.  
Authorized Persons of Authorized Commissions, as defined in Section 3.3 
of the ISO New England Information Policy, will be provided confidential 
access to full information about posted De-list Bids upon request pursuant 
to Section 3.3 of the Information Policy. 

3. Permanent De-list Bids.  A Permanent De-list Bid shall be accepted if the 
Capacity Clearing Price falls below the Permanent De-list Bid price.  If a 
capacity Resource’s Permanent De-list Bid is accepted, the Resource shall 
not be eligible to receive Capacity Payments in the Commitment Period 
associated with the FCA or any subsequent FCA or reconfiguration 
auction, until such time as the Resource may meet the qualifications for 
New Capacity for a subsequent FCA.  If a capacity Resource’s Permanent 
De-list Bid is accepted, that Resource may still participate in all other 
markets according to the rules of those markets.  

a. Capacity to Replace Permanent De-lists.  Capacity needed to 
replace the capacity associated with an accepted Permanent De-list 
Bid shall not be purchased in the FCA if the Capacity Clearing 
Price equals or exceeds 1.5 times CONE.  Instead, the full amount 
of capacity requirement resulting from such accepted Permanent 
De-list Bids shall be advanced into subsequent reconfiguration 
auctions.   

i. For prices between 1.25 times CONE and 1.5 times CONE, 
the quantity of capacity requirement associated with 
Permanent De-lists replaced in the FCA increases pro-rata.  
The amount of capacity needed to replace capacity of an 
accepted Permanent De-list Bid that is not purchased in the 
FCA shall be purchased in subsequent reconfiguration 
auctions.   
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ii. Permanent De-list Bids below 1.25 times CONE shall be 
eligible to set the price in the FCA.  If accepted, the 
capacity requirements shall be replaced in full in the FCA.  

4. Import and Export Bids.  Full information about Import and Export Bids 
(name of submitter, quantity and interface) shall be published the day after 
offers are submitted.  

a. Imports.  The sum of the tie benefits plus imports over the New 
York interface cannot exceed the approved transfer limits of the 
interface for the Forward Capacity Market.  Similarly, the sum of 
the tie benefits plus imports over the New Brunswick interface 
cannot exceed the approved transfer limits of the interface for the 
Forward Capacity Market.  Imports treated as capacity must 
become physical (i.e., backed by a physical unit or an external 
control area) prior to the time of delivery and must meet the same 
or comparable performance requirements as other capacity 
Resources in order to receive capacity payments.  

The current capacity treatment within NEPOOL of firm imports of 
New York Power Authority (“NYPA”) hydroelectric power, which 
is set forth in Section 3.4 and Appendix A of NEPOOL Manual 
No. 20 for Installed Capacity, shall be continued, such that NYPA 
firm import allocation recipients will be able to continue to claim 
capacity credit for these firm imports during the transition, in as 
close as possible a manner to its treatment today.  

Imports shall be allowed over interfaces until the sum of the tie 
benefits plus imports equals the approved transfer limits on the 
relevant interface or the descending clock stops. 

b. Exports.   

i. Export Bids offered into the FCA will be treated the same 
as De-list Bids except that they must also indicate the 
interface over which the capacity will be exported (e.g., 
Cross Sound Cable,  Rest of Pool to New York, HQ Phase I 
and II, HQ Highgate, and New Brunswick).  In assessing 
the reasonableness of an Export Bid, the Market Monitor 
shall take appropriate consideration of contracts and the 
revenue opportunities of Resources bidding to export. 

ii. Capacity needed to replace the capacity associated with an 
accepted Export Bid shall be treated the same as capacity 
associated with an accepted De-List Bid under Part 
III.D.5.a below.   
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iii. Exports shall be allowed over interfaces until the interface 
limit constraints bind or the descending clock stops.  

iv. Exporting capacity, which has been accepted in a prior 
FCA or contracted prior to the implementation of the FCA, 
may Administratively De-list in the qualification process 
by demonstrating a contractual obligation to sell capacity 
outside of the New England Control Area for the 
Commitment Period. This action will be reviewed by the 
Market Monitor pursuant to rules to be developed. 

v. Export Bids are subject to rationing to the extent the 
external interface binds. 

5. De-list Bids.  Existing Capacity wishing to opt out of the capacity market 
in the Commitment Period may submit a De-list Bid.  Such Resources 
may offer capacity in reconfiguration FCAs.  If a capacity Resource’s De-
list Bid is accepted, that Resource may still participate in all other markets 
according to the rules of those markets. 

a. Capacity to Replace De-lists.  Capacity needed to replace the 
capacity associated with an accepted De-list Bid above 1.2 times 
CONE shall not be purchased in the FCA.  Instead, the capacity 
needed to replace the capacity associated with such De-list Bids 
shall be advanced into subsequent reconfiguration auctions.  For 
prices from 0.8 times CONE to 1.2 times CONE, the quantity of 
replacement capacity for accepted De-list Bids purchased in the 
FCA increase pro-rata.  Any De-list Bids that were not purchased 
in the FCA shall be purchased in a reconfiguration auction.   

b. Dynamic De-list Bids.  During any round of the descending clock 
FCA, any existing Resource may offer to de-list all or a portion of 
its capacity (including a partial De-list Bid) if the De-list Bid is 
offered at or below 0.8 times CONE.  Such an offer is eligible to 
set the Capacity Clearing Price.  If more De-List Bids are 
submitted at a price than are needed to clear the market, the ISO 
shall accept these De-List Bids pro-rata. 

6. Rationing Rule.  Project-specific bids from New Capacity and unit-
specific bids from Existing Capacity and Existing Import Capacity must 
be taken or rejected in whole unless the bidder has specified otherwise.    
Existing Capacity may structure bids to partially de-list or export all or a 
portion of a Resource.  Market clearing shall be based on minimizing total 
FCA costs for the first year of the Commitment Period.  Import Bids are 
subject to rationing, subject to technical limits on minimum delivery.   
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E. Review by Market Monitor.  In reviewing bids from Existing Capacity that are 
subject to review as set forth in Part III.D above, the Market Monitor shall review 
that the proposed bid is consistent with the Resource’s net risk-adjusted going-
forward and opportunity costs, recognizing, among other things, infra-marginal 
rents, availability adjustments, and PER deductions.  Provided, however, that 
Permanent De-list Bids below 1.25 times CONE shall be presumed competitive 
unless the Market Monitor determines that the bid is an attempt to manipulate the 
FCA.  The details of this review shall be developed in the Market Rules. 

The Market Monitor shall have the authority to review all offers below Summer 
Seasonal Claimed Capability to assure that they are not attempts to exercise 
physical withholding.  The details of this review shall be developed in the Market 
Rules.  The Market Monitor shall also have authority to review all Import Bids to 
assure that they are not attempts to manipulate the FCA, and the details of this 
review shall be developed in the Market Rules.   

Where an entity submits both a New Capacity bid and a De-list Bid in the same 
FCA, the Market Monitor shall take appropriate steps to ensure that the unit de-
listed in the FCA is not inappropriately substituted for the New Capacity 
Resource in subsequent reconfiguration actions. 

New Capacity and New Import Bids below 0.75 times CONE are subject to 
Market Monitor review as described in Part III.H. below. 

F. Starting Price and Determination of CONE.  The first round of the descending 
clock FCA shall have a starting price of 2 x CONE, with CONE initially set at 
$7.50/kW-month (therefore, the initial starting price will be $15).  Following the 
third FCA that has not been found to have Insufficient Competition or Inadequate 
Supply (“Successful FCA”), CONE will be based on the historical average 
capacity price using exponential smoothing with a parameter of 30 percent.  That 
is, 

CONE in year t+1 =  
 
(70% of CONE in year t) + (30% of Capacity Clearing Price in year t), 

with the exception that if the FCA failed in year t (either due to Insufficient 
Competition or Inadequate Supply) or if no new entry is required, or if Imports set 
the Capacity Clearing Price, or if the New Capacity bids in Part II.B.2.c set the 
Capacity Clearing Price (incremental additional capacity that is treated as new) 
then 

CONE in year t+1 = CONE in year t. 

Approach to be applied to determine CONE before three Successful FCAs: 

Year 1 (First FCA):  $7.50/kW-month. 
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Years following the first Successful FCA but prior to the second Successful FCA:  
$3.75/kW-month (50% of $7.50) plus 50% of the Successful FCA Capacity 
Clearing Price.   

Years following the second Successful FCA but prior to the third Successful 
FCA:  $1.88/kW-month (25% of $7.50) plus 75% of the average of the two 
previous Successful FCA Capacity Clearing Prices. 

G. Capacity Clearing Price.   

1. A single run of the descending clock FCA shall establish the Capacity 
Clearing Price for each Capacity Zone based on the amount of capacity 
procured as described above.  Permanent De-list Bids, Import Bids, Export 
Bids, and De-list Bids shall be eligible to set the Capacity Clearing Price 
subject to the limitations described above.  Permanent De-list Bids and 
De-list Bids that are rejected for reliability reasons are not eligible to set 
the Capacity Clearing Price. 

2. For prices below 0.8 times CONE, the full ICR, including capacity 
associated with all cleared Permanent De-list and De-list Bids, shall be 
covered in the FCA.  For prices between 1.25 times CONE and 1.5 times 
CONE, the quantity of Permanent De-lists covered in the FCA shall 
increase linearly.  At 1.5 times CONE, no Permanent De-list Bids above 
that level shall be covered in the FCA; at 1.25 times CONE, all Permanent 
De-list Bids shall be covered.  Similarly, for prices from 0.8 times CONE 
to 1.2 times CONE, the quantity of De-list Bids covered in the FCA shall 
increase linearly.  At 1.2 times CONE, no De-list Bids shall be covered; at 
0.8 times CONE, all De-list Bids above that level shall be covered. 

3. In an import-constrained Capacity Zone, the Capacity Clearing Price shall 
always be at least as high as the Capacity Clearing Price in the Rest of 
Pool Capacity Zone. 

4. For the lesser of five FCAs or three Successful FCAs: (a) if the Capacity 
Clearing Price is above 1.4 times CONE, Existing Capacity shall be paid 
1.4 times CONE, and New Capacity shall be paid the Capacity Clearing 
Price; and (b) the Capacity Clearing Price shall not fall below 0.6 times 
CONE.  At 0.6 times CONE, any excess supply shall be prorated to 
procure no more than ICR, as follows: the total payment to all listed 
Resources shall be equal to 0.6 times CONE times ICR.  Payments to 
listed individual Resources shall be prorated based on the total number of 
bid MWs of listed units.  Suppliers wishing instead to prorate their bid 
MWs of participation in the capacity market can do so by partially de-
listing one or more Resources in their portfolio (or an equivalent 
mechanism to be developed in the Market Rules) after the need for 
proration is identified. 



 

51334321.5  -26- 

 

H. New Capacity and New Import Bids below 0.75 CONE.   

1. New Capacity and New Import Bids below 0.75 times CONE must be 
submitted to the Market Monitor before the bid qualification deadline to 
be considered in the FCA.   

2. If the Market Monitor finds that the New Capacity Bid below 0.75 times 
CONE is consistent with the long run average costs of that Resource 
(absent contractual considerations), or for New Import Bids below 0.75 
times CONE, the opportunity cost or another reasonable economic 
measure, then the bid can set the Capacity Clearing Price.  Otherwise, the 
New Capacity Bid or the New Import Bid (considered an “Out of Market 
Bid”) shall be entered into the FCA pursuant to the Alternative Price Rule 
of Part III.I below. 

3. If an RFP from the ISO covers any part of capacity costs, that capacity 
will be subject to the Alternative Price Rule. 

I. Alternative Price Rule.  If system-wide or in any import-constrained Capacity 
Zone: (a) new capacity is needed in the relevant Commitment Period; (b) the FCA 
is:  (i) a Successful FCA or (ii) the FCA has Insufficient Competition pursuant to 
Part III.L.2 below but not Inadequate Supply pursuant to Part III.L.1; and (c) at 
the Capacity Clearing Price the purchases from the Out of Market Bids exceeds 
the required new entry, then the Capacity Clearing Price for that Capacity Zone 
shall be the lesser of: (1) the price at which the last New Capacity Bid withdrew 
from the FCA (excluding Out of Market Bids and bids in export-constrained 
Capacity Zones) minus $0.01, or (2) CONE; provided, however, that the price 
will be set to CONE in the event of Insufficient Competition if there are no 
withdrawn New Capacity Bids. 

J. Carry-forward rule.  If as a result of the rationing rule in Part III.D.6, the ISO 
purchases megawatts through an FCA in excess of the ICR for an import-
constrained zone, these extra megawatts shall create “carry-forward” accounts for 
the particular zones in which the corresponding physical assets are located.   
 
Going into an FCA, if there are positive carry-forward balances, these megawatts 
shall be treated as Out of Market Bids subject to the Alternative Price Rule; 
except that if no new capacity is required in the zone, the resulting price shall not 
be greater than the Capacity Clearing Price in the FCA in which this carry-
forward capacity originally cleared.  Consequently, this rule shall apply even if 
the subsequent year’s FCA was not competitive, provided that the earlier FCA 
(which set the Capacity Clearing Price for these carry-forward megawatts) was 
competitive.  The carry-forward provision can apply to any import-constrained 
zone. 

K. Bids Rejected for Reliability Reasons.  A capacity Resource having a 
Permanent De-list Bid, De-list Bid, or Export Bid that is rejected for reliability 
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reasons shall be paid a just and reasonable price (as determined by FERC) from 
the beginning of the Commitment Period and, for Permanent De-list Bids, for 
each subsequent Commitment Period (unless the reliability concern is addressed 
before the start of the Commitment Period) until it can be released to de-list.  In 
such cases, the ISO shall attempt to procure replacement capacity at each FCA 
and annual reconfiguration auctions in order to release the capacity Resource to 
de-list.  Payments to such Resources shall continue only until the reliability 
concern is addressed (through procurement of replacement capacity or other 
means, such as a transmission enhancement).    

L. Inadequate Supply and Insufficient Competition.  In the case of either 
Inadequate Supply or Insufficient Competition, both of which are defined below, 
the FCA shall still be used to the extent possible; that is, the remedy for 
Inadequate Supply or Insufficient Competition shall be limited to the Capacity 
Zones having Inadequate Supply or Insufficient Competition.  In the event of 
FCA failure, the ISO shall try to identify the cause of the failure, and then take 
appropriate corrective action for future FCAs. 

1. Inadequate Supply.   

a. In a Capacity Zone.  A FCA will be considered to have 
Inadequate Supply in a Capacity Zone if at the Starting Price the 
amount of New Capacity (including imports) bid in the Capacity 
Zone is less than the amount of new capacity required in that 
Capacity Zone.  In such an event, Existing Capacity in that 
Capacity Zone shall be paid 1.1 times CONE, New Capacity in 
that Capacity Zone shall be paid the Starting Price, and the 
deficiency shall be made up in subsequent reconfiguration 
auctions.  Inadequate Supply in one or more Capacity Zones shall 
not affect the FCAs for Capacity Zones having adequate supply.  

b. System-wide.  If the system-wide ICR cannot be satisfied at the 
Starting Price, then Existing Capacity shall be paid 1.1 times 
CONE, New Capacity will be paid the Starting Price, and the 
deficiency shall be made up in subsequent reconfiguration 
auctions.  System-wide Inadequate Supply will not affect the FCAs 
for Capacity Zones having adequate supply, except that, in those 
Capacity Zones having adequate supply, New Capacity shall be 
paid the Capacity Clearing Price, and Existing Capacity will be 
paid the lower of (1) the Capacity Clearing Price, or (2) 1.1 times 
CONE.  If there is inadequate capacity system-wide but sufficient 
competition in an export-constrained Capacity Zone, the ISO shall 
hold the FCA for the export-constrained Capacity Zone, and in that 
case the price in the Rest-of-Pool Capacity Zone shall be the 
higher of 1.1 times CONE or the price in the export-constrained 
Capacity Zone. 
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2. Insufficient Competition.  The FCA shall be considered to have 
Insufficient Competition system-wide or in any Capacity Zone if the 
following two circumstances are both satisfied: 

a. the amount of Existing Capacity is less than the ICR or the Local 
Sourcing Requirement as applicable; and 

b. at the Starting Price, (1) less than 300 MW of New Capacity (to be 
reconsidered in the case of import-constrained Capacity Zones 
with a total requirement of less than 5000 MW) is bid; (2) the 
amount of New Capacity bid is more than the amount of new 
capacity required but less than twice the amount of new capacity 
required; or (3) any Market Participant’s New Capacity or New 
Import Capacity is pivotal unless such capacity is an Out of Market 
Bid.  A Market Participant shall be considered pivotal if, at the 
Starting Price, some of that Market Participant’s potential New 
Capacity is required to satisfy the ICR.   

If the FCA has Insufficient Competition, New Capacity shall be paid the 
Capacity Clearing Price, and Existing Capacity shall be paid the lower of 
(1) the Capacity Clearing Price, or (2) 1.1 times CONE.  For the purposes 
of determining whether there is Insufficient Competition, New Capacity 
shall not include Import Capacity.    

M. Reconfiguration Auctions.  The ISO shall conduct annual reconfiguration 
auctions and monthly reconfiguration auctions.  Participation in reconfiguration 
auctions is voluntary. 

1. Product bought and sold.  Reconfiguration auctions allow:  (i) the ISO to 
purchase capacity requirements deferred from the FCA because of 
Inadequate Supply or incomplete replacement of Permanent De-List or 
De-List Bids; (ii) the ISO to buy additional capacity if the ICR has 
increased; (iii) the ISO to release capacity if the ICR has decreased; and 
(iv) physical Resources to trade their capacity commitments.  Capacity 
clearing in the reconfiguration auctions shall be entitled to receive 
capacity payments for the period sold in the reconfiguration auctions. 

2. Qualification.  Supply offers in the annual reconfiguration auctions must 
submit qualification materials through the same process as the FCA.  
Demand bids must be filed with the ISO prior to the reconfiguration 
auction, specifying a maximum price, quantity, and the capacity Resource 
seeking to de-list (in part or in full).  Offers and bids shall not be subject to 
mitigation.  However, the performance of the market shall be subject to 
the review of the Market Monitor. 

3. Rationing Rule.  All supply offers and demand bids shall be subject to 
rationing. 



 

51334321.5  -29- 

 

4. ISO Demand Bids and Supply Offers.  The ISO may offer to buy 
capacity as described in Part III.M.1 above.  If the ISO seeks to buy 
capacity under clause (i) of that Part and also sell for the same 
Commitment Period capacity under clause (iii), only the net quantity shall 
be satisfied or released in a reconfiguration auction.  The ISO shall offer to 
buy or sell the full amount of any deficit or surplus, respectively, from the 
then-current forecast of ICR in every subsequent reconfiguration auction, 
except as provided below.  The ISO’s demand bids shall be entered into 
the reconfiguration auction at a price of 2 times CONE.  At prices above 
0.75 times CONE, the ISO shall release all surplus capacity.  Its sell offers 
shall follow a linear quantity rule that distributes the capacity for release 
between prices of 0.75 times CONE and 0.25 times CONE so that, if the 
price in a reconfiguration auction is below 0.25 times CONE, the ISO 
releases no surplus capacity. 

5. Locational Characteristics.  For any Commitment Period, capacity 
within any Capacity Zone that was in effect in the FCA, and for which 
there was price separation, shall be auctioned as distinct products in each 
subsequent reconfiguration auction for that period.  Conversely, 
reconfiguration auctions shall not model any Capacity Zone that did not 
experience price separation in the primary FCA for that Commitment 
Period. 

6. Annual Auctions.  Annual reconfiguration auctions allow trading of 
whole-year commitments.  Shortly after the FCA for year Y, the ISO shall 
conduct the annual reconfiguration auctions for year (Y-1), then for year 
(Y-2), and then for year (Y-3), which is the “prompt” year.  Each annual 
reconfiguration auction shall be a static double auction  to clear offers to 
buy and sell.  (A static double auction is a uniform-price auction in which 
sellers submit offers and buyers submit bids simultaneously.  The clearing 
price is determined by the balance of supply and demand.  All sell offers 
that clear are paid the clearing price, and all buy bids that clear pay the 
clearing price.)  If there are no supply offers or if there are no demand bids 
for a particular product, no reconfiguration auction is held for that product.  
If the quantity of unfilled Permanent De-list Bids and De-list Bids or the 
amount of unmet ICR is sufficiently large, the ISO may also accelerate the 
next annual reconfiguration auction by six months. 

7. Monthly and Seasonal Auctions.  Beginning with the first month of the 
first Commitment Period cleared under the FCA, the ISO shall conduct 
reconfiguration auctions prior to each month for commitments during that 
month.  Like the annual reconfiguration auctions, the monthly 
reconfiguration auctions shall be static double auctions. If there are no 
supply offers or if there are no demand bids for a particular product, no 
monthly reconfiguration auction will be held for that product. 
 
In addition to the monthly reconfiguration auctions described in the 
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preceding paragraph, the ISO will conduct reconfiguration auctions prior 
to the months of June and October for a “seasonal strip” product to trade 
whole-season commitments.  The seasonal strip reconfiguration auction 
conducted prior to June will be for commitments covering the whole 
Summer Period of June through September, and the seasonal strip 
reconfiguration auction conducted prior to October will be for 
commitments covering the whole Winter Period of October through May.  
The seasonal strip reconfiguration auction for the Summer Period shall be 
conducted prior to the monthly reconfiguration auction for June, and the 
seasonal strip reconfiguration auction for the Winter Period shall be 
conducted prior to the monthly reconfiguration auction for October.  
Resources offering into monthly reconfiguration auctions may offer up to 
their capacity rating for that season or month, respectively. 

8. Availability Penalties.   

a. Availability penalties shall be calculated based on the Capacity 
Clearing Price in the FCA for the relevant Commitment Period, 
except for any Resource under a multi-year Commitment Period, in 
which case the penalties for such Resource shall be set according 
to multi-year Capacity Clearing Price applicable to the Resource 
for the particular Commitment Period. 

b. Penalty Caps. 

i. Obligations covered bilaterally.  If a capacity Resource 
owner covers its capacity obligation for part of the year 
through a bilateral transaction, the availability penalty caps 
described in Part V.C.2.b and V.C.2.c shall apply to the 
sequence of Resources as though they were a single 
resource.  It shall be the responsibility of the contracting 
parties to allocate the benefit of these caps among 
themselves. 

ii. Obligations covered through annual reconfiguration 
auctions.  If a capacity Resource owner sells its capacity 
obligation in an annual reconfiguration auction, the 
purchaser is subject to the same availability penalties and 
penalty caps that apply to a capacity Resource sold in the 
FCA for the relevant Commitment Period. 

iii. Obligations covered through Capacity seasonal or 
monthly reconfiguration auctions.  A capacity Resource 
that acquires a seasonal capacity obligation through a 
seasonal reconfiguration auction, or a one-month capacity 
obligation through a monthly reconfiguration auction 
cannot be charged availability penalties in excess of 2.5 
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times its monthly FCA Payment for any month in that 
Commitment Period, consistent with Part V.C.2.b.  No 
capacity Resource on the system can be charged 
availability penalties in excess of its annual FCA Payment 
for that Commitment Period.  If a capacity Resource is de-
listed, in part or in full, for part of the year, the annual cap 
on availability penalties is not prorated, except to the extent 
that the capacity obligation was transferred bilaterally as 
described in subpart (i) above. 

N. Interaction with Locational Forward Reserves Markets.  The Locational 
Forward Reserves Market (“LFRM”) jointly filed by the ISO and NEPOOL in 
Docket No. ER06-613-000 shall not be changed by the Settlement Agreement.  
Parties retain their rights to address LFRM in proceedings before the FERC and 
retain their rights to address the interaction between the LFRM and the Forward 
Capacity Market in the stakeholder process that provides for consultation with 
state utility regulatory agencies and in proceedings before the FERC.  The Parties 
agree to work to identify in the appropriate Market Rules how the LFRM and 
capacity markets will function together efficiently in the long run. 

O. Self-Supply Option.  As provided in Part II.F above, the Forward Capacity 
Market shall include a “self supply option,” pursuant to which a LSE may 
designate as its FCA Resources Self-Supplied Capacity Resources that it owns or 
to which it has contractual rights.  The amount of MWs of Resources so 
designated for a Capacity Zone may not exceed the LSE’s projected ICR 
obligation for the applicable Commitment Period in that Capacity Zone.   

P. Bilateral Contracting.  Bilateral contracts shall be allowed up to the applicable 
Seasonal Claimed Capability of the Resource for that applicable month.  Any 
Resource accepting a capacity obligation pursuant to a bilateral contract shall be 
subject to the qualification requirements of Existing or New Capacity, as 
applicable.   

IV. Agreements Regarding Rights and Obligations. 

A. Listed Capacity.  Listed Capacity shall have the following rights and obligations, 
effective the first Commitment Period of the Forward Capacity Market. 

1. The listed portions of Resources must offer into both the Day-Ahead and 
Real-Time Energy Markets whenever available.  The current Day-Ahead 
Energy Market obligations of Intermittent and demand Resources are not 
changed by this Settlement Agreement. 

2. Day-Ahead Energy Market offers from capacity Resources must either: 

a. have a sum of start time plus minimum run time plus minimum 
down time that is less than or equal to 72 hours; or, 
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b. for Resources that due to physical design limits cannot meet the 
offer requirement in subpart IV.A.2.a., be bid in at zero in Day-
Ahead or Self Scheduled on. 

c. Capacity Resources that meet the offer requirement in subpart 
IV.A.2.a. may also Self Schedule. 

3. For each day, Day Ahead and Real Time offers for the listed portion of a 
Resource must reflect the then-known unit-specific operating 
characteristics (taking into account, among other things, the physical 
design characteristics of the unit) consistent with good utility practice.  
Capacity Resources must re-declare to the ISO any changes to the offer 
parameters that occur in real time to reflect the known capability of the 
Resource.  

4. Appendix B of Market Rule 1 will be modified as necessary and consistent 
with Part VIII of this Settlement Agreement to apply to listed portions of 
Resources during the Transition Period.  Following the Transition Period, 
Appendix B will be revised to reflect the following economic penalties, 
which shall be in addition to any availability penalties pursuant to Part 
V.C.2 resulting from a failure to perform during a Shortage Event: 

a. Intentional violations of Part IV.A.3 shall be subject to the 
following penalty structure: 

i. For the first violation:  warning. 

ii. For the second violation:  up to daily FCA Payment 
($$/kW-day) for affected (kW), capped at $150,000. 

iii. For the third violation:  up to 2 times daily FCA Payment 
($$/kW-day) for affected (kW), capped at $300,000. 

iv. For the fourth violation:  up to 4 times daily FCA Payment 
($$/kW-day) for affected (kW), capped at $600,000. 

v. For any violations after the fourth violation:  all remedies 
available under the FPA, without limitation. 

b. For purposes of establishing penalties pursuant to Part IV.A.4.a 
above, violations must occur in a 90 day period in order to be 
cumulative.  In order to constitute a violation following a warning 
or prior violation, the violations must (i) be similar in nature and 
relate to either the same unit or a unit with similar operating 
characteristics that is owned directly or indirectly by the same 
entity and has its bid parameters submitted by the same entity, and 
is alleged to have committed the same violation of Part IV.A.3; 
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and (ii) the entity subject to potential penalty must have had an 
opportunity to confer with the ISO following receipt of the notice 
of the warning or prior violation as described in Part IV.A.4.d 
below. 

c. If multiple units with similar operating characteristics that are 
owned directly or indirectly by the same entity and have their bid 
parameters submitted by the same entity are alleged to have 
committed the same violation of Part IV.A.3 during the same 
bidding days, the violation shall be counted as a single violation 
for the similar units. 

d. Assessment of Penalties for violations shall be subject to the 
following general due process rights: 

i. Timely Notice.  The ISO must give a warning or notice 
within 10 days of the observed behavior (in order to ensure 
that the generator has relevant information regarding the 
rationale behind the bid).   

ii. Opportunity to Confer with the ISO.  A generator must be 
given the opportunity to respond within 3 business days of 
the warning/notice with its rationale supporting its bid 
parameter(s), including relevant documentation, if any.  If 
the ISO concludes that the observed behavior was not an 
intentional failure to bid in accordance with Section 
IV.A.3, the warning or notice will not count for purposes of 
applying a penalty.  

iii. Imposition of Penalty.  A Resource shall have the ability 
within 5 business days after conferring with the ISO 
pursuant to Part IV.A.4.d.ii to petition the FERC Office of 
Market Oversight and Investigations (“OMOI”) to address 
any disagreements with the ISO as to whether the particular 
behavior constituted an intentional failure to bid in 
accordance with Part IV.A.3.  If OMOI concludes that the 
behavior that is the subject of the warning is not an 
intentional failure to bid in accordance with Section 
IV.A.3, the warning will not count for purposes of applying 
a penalty.  The issuance of the warning by the ISO and the 
petition to the OMOI shall be conducted on a confidential 
basis without notice to any other party; provided however, 
that the issuance of a warning that is not petitioned to the 
OMOI may be made public by the ISO.  Any penalties 
imposed pursuant to this section shall be filed publicly at 
FERC and shall be imposed only by FERC order.   
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5. Economic outages are not permitted for capacity Resources.  If due to 
extraordinary fuel prices, a Market Participant cannot submit a bid which 
would recover its full operational cost, it may then submit a Supply Offer 
in the Day-Ahead Energy Market or in the Real Time Energy Market at 
the Offer Cap (or highest level allowed by the software) and 
contemporaneously  advise the ISO that the Supply Offer would have been 
equal to or greater than the Offer Cap but for the Supply Offer Cap 
specified in Market Rule 1, Section III.1.10.1A(d)(viii) (the “Offer Cap”) 
and provide the ISO with a statement of what the Supply Offer would 
have been but for the Offer Cap (the “Offer”).  If the capacity Resource is 
subsequently dispatched for the period covered by the Offer, the Market 
Participant shall be paid its Offer for each MWh of Energy produced from 
the applicable generating Resource through the payment of the Locational 
Marginal Price and, appropriate Net Commitment Period Compensation 
(“NCPC”) Credits, provided that such payment shall not exceed the 
capacity Resource’s fuel costs, including commodity cost, transportation 
applicable to transporting cost related to the generation in the bid, and 
imbalance charges or other penalties applicable to such generation.  NCPC 
Credits and Charges will be allocated in accordance with Appendix F of 
Market Rule 1. 

6. A Resource that transfers its capacity market obligations to another 
Resource either through a reconfiguration auction or a bilateral contract 
pursuant to Part III.P and as applicable subject to Part III.M.8 will be 
relieved of its capacity Resource obligations and shall be de-listed 
pursuant to the de-listing process to be developed in the Market Rules and 
the contracting entity will assume those obligations. 

B. De-listed Capacity.  De-listed Capacity shall have the following rights and 
obligations, effective the first Commitment Period of the Forward Capacity 
Market.  

1. Rules with respect to De-listed units, including Permanent De-listed units 
and Export Capacity units, shall apply only with respect to the De-listed 
portion of a unit, and obligations with respect to listed portions shall be 
unaffected. 

2. All or a portion of a capacity Resource that does not clear in a FCA, and 
any portion of such Resource for which a Permanent De-list Bid, De-list 
Bid, or Export Capacity (as an accepted Export Bid or bilaterally sold 
pursuant to Part III.P) has been accepted, was de-listed pursuant to Part 
III.D, or has transferred its obligation pursuant to Part IV.A.6 is not 
otherwise committed to provide capacity pursuant to a bilateral contract or 
reconfiguration auction (“De-listed Capacity”), is not required to offer the 
De-listed Capacity into the Day-Ahead or Real-Time Energy Market or 
honor the ISO’s requests to reschedule maintenance during the 
Commitment Period for that FCA.  
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3. De-listed Capacity may be offered into the Day-Ahead Energy Market 
and, if accepted, shall be subject to the same rules as all other Resources in 
that Market (including the obligation to follow the ISO dispatch 
instructions).  Such De-listed Capacity may be self-scheduled for portions 
of units not accepted into the Day-Ahead Energy Market. 

4. De-listed Capacity not offered into the Day-Ahead Energy Market must 
Self-Schedule in order to participate in the Real-Time Energy Market.  
Any De-listed Capacity, including any portion of a de-listed unit, that is 
offered into the Day-Ahead Energy Market but accepted neither in whole 
nor in part must also Self-Schedule to participate in the Real-Time Energy 
Market.  The ISO may request that such a Resource provide Energy, but 
the Resource shall not be obligated to come on line and shall not suffer 
any performance or availability penalties if it does not come on line. 

C. Self-Supplied FCA Resource.  A Self-Supplied FCA Resource shall be subject 
to the same “Rights and Obligations” as any other capacity Resource that is 
accepted in the FCA. 

V. Agreements Regarding Payments and Charges. 

A. Capacity Clearing Prices.   Capacity Clearing Prices shall be determined for 
each Capacity Zone in the FCA.   Each capacity Resource clearing in the FCA, or 
otherwise covered by a multi-year commitment, but not a Self-Supplied FCA 
Resource, shall be entitled to monthly payments based on the product of its MWs 
of capacity cleared in the relevant FCA and the Capacity Clearing Price in the 
appropriate location in the New England Control Area (the “FCA Payment”); 
provided that FCA Payments to New Capacity shall be limited to the capability 
demonstrated as contemplated by either Part III.D.1 or Part III.D.4.a, as 
necessary.  The FCA Payment shall be decreased for PER pursuant to Part V.B. 
below and adjusted for availability penalties or credits pursuant to Part V.C. 
below. 

1. Capacity with a one-year Commitment Period.  Capacity with a one-
year Commitment Period (that is, Existing Capacity, Import Capacity and 
New Capacity electing a one-year Commitment Period) shall receive 
monthly capacity payments based on the FCA Capacity Clearing Price for 
the one-year Commitment Period. 

2. Capacity with a multi-year Commitment Period.  New Capacity with a 
multi-year Commitment Period (that is, New Capacity electing a 
Commitment Period of anywhere from two to five years, in one-year 
increments) shall receive monthly capacity payments based on the FCA 
Capacity Clearing Price that is associated with the first year of the 
Commitment Period for each of the years of its Commitment Period.  
After the first year of the Commitment Period, the price paid to that New 
Capacity shall be adjusted to account for inflation using an agreed-upon 
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index to be determined in the Market Rules.  (In other words, the FCA 
Capacity Clearing Price that applies in the first year of the Commitment 
Period for that New Capacity shall also apply, adjusted for inflation, in 
each year of the remainder of the multi-year Commitment Period.) 

3. Capacity in the Reconfiguration Auction.  Capacity clearing in a 
reconfiguration auction shall receive monthly capacity payments based on 
the reconfiguration auction clearing price for the relevant portion of the 
Commitment Period. 

B. Peak Energy Rents (“PER”).  Payments to capacity Resources shall be 
decreased by PER as provided in this Section V.B.   

1. Hourly PER Calculations. 

a. For hours with a positive difference between the energy price and a 
“strike price” equal to the deemed incremental cost of a marginal 
“proxy unit”, the ISO shall compute a PER for each hour (“Hourly 
PER”) equal to this positive difference in accordance with the 
following formula, which includes scaling adjustments as 
described in Part V.B.1.c and V.B.1.d.iv below: 

 
Hourly PER = [(LMP – strike price) * (scaling factor “50/50” )] * 
[the Availability Factor (0.95)] 
 
This Hourly PER shall be summed for the month to determine the 
total PER for the month (“Monthly PER”).  The ISO shall then 
calculate the average Monthly PER earned by the proxy unit for 
the most recent 12 months.  This Monthly PER shall be deducted 
from the payment due to the listed portion of each capacity 
Resource in the month. 

 
b. The PER calculation shall utilize hourly integrated Real-Time 

LMPs. 

i. If there is zonal price separation in the FCA, PER shall be 
computed based on Real-Time LMPs for each Capacity 
Zone (using the Real-Time Hub price for the Rest-of-Pool 
Zone).   

ii. If there is no price separation in the FCA, PER shall be 
computed based on the Real-Time Hub price. 

c. The PER calculation shall be scaled hourly based on the ratio of 
actual hourly integrated system load and the “50/50” predicted 
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peak system load used in establishing ICR, capped at an hourly 
ratio of 1.0. 

d. PER “proxy unit” characteristics shall be as follows:   

i. The PER “proxy unit” shall be indexed to the marginal 
fuel, with additional detail to define how to determine the 
marginal fuel to be reflected in a Market Rule; 

ii. The PER “proxy unit” shall be assumed to have no start-up, 
ramp rate or minimum run time constraints; 

iii. For at least the first Commitment Period, the PER “proxy 
unit” shall be deemed to have a 22,000 BTU/kWh heat rate.  
This assumption shall be periodically reviewed after the 
first Commitment Period by the ISO to ensure that the heat 
rate continues to reflect a level slightly higher than the 
marginal generating unit in the region that would be 
dispatched as the system enters a scarcity condition. Any 
changes to the heat rate of the PER “proxy unit” shall be 
considered in the stakeholder process in consultation with 
the state utility regulatory agencies, shall be filed pursuant 
to Section 205 of that FPA, and shall be applied 
prospectively only to future FCAs. 

iv. The PER “proxy unit” availability is deemed to be 95%.  
The PER shall be scaled by this availability factor. 

2. Monthly PER Application. 

a. FCA Payment shall be reduced by a 12-month rolling average PER 
adjustment calculated prior to the prompt month. 

b. The rolling 12-month average PER calculations for Capacity Zones 
that become either constrained or unconstrained (import or export), 
shall include a locationally determined PER in each month that the 
constraint binds in the FCA. 

c. PER tracks energy revenues and therefore shall be deducted from 
capacity payments independently of availability adjustments.   

d. FCA Payment minus PER cannot be negative for any month.  

3. Self-Supplied FCA Resources.  Self-Supplied FCA Resources shall not 
pay a PER adjustment.  LSEs satisfying their ICR obligations by a Self-
Supplied FCA Resource shall not receive a credit for any PER payment 
for their ICR obligations so satisfied. 
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C. Availability Metric:  Modified Shortage Hours.  Payments to capacity Resources 
shall be adjusted to reflect the performance of those Resources during Shortage 
Events as provided in this Part V.C. 

1. Definition of “Shortage Events”:   

a. System-wide Reserve Constraint Penalty Factors (“RCPFs”) shall 
trigger a Shortage Event. 

b. A Shortage Event may also be triggered solely in an import-
constrained region if there is price separation for the applicable 
Capacity Zone in the FCA and an OP4 Action 6, OP4 Action 12, 
OP4 Action 13, or OP7 event in that Capacity Zone has been 
declared solely in the import-constrained zone, where such 
declaration is based on adequacy (versus security).   

c. An export-constrained region shall be exempt from a Shortage 
Event if there is price separation for the applicable Capacity Zone 
in the FCA and an OP4 Action 6, OP4 Action 11, OP4 Action 12, 
OP4 Action 13, or OP7 event has been declared for the Rest-of-
Pool Capacity Zone but not for that export-constrained Capacity 
Zone.   

d. A discrete Shortage Event is defined as any contiguous period of 
RCPF activation with a minimum duration of 30 minutes, or, in an 
import or export-constrained region, an OP4 action or OP7 event 
identified in Parts V.C.1.b and V.C.1.c above with a minimum 
duration of 30 minutes.  Such activations, actions and events must 
be separated by at least 2.5 hours to be considered discrete 
Shortage Events.  There may be a maximum of two Shortage 
Events per day. 

2. Availability Penalties. 

a. For Resources that are unavailable during a Shortage Event: 

i. Penalties shall be determined and assessed on a Resource-
specific basis. 

ii. The penalty per Resource for each event shall be 5% of its 
FCA Payment for that year, subject to sub-Parts V.C.2.a.iii. 
through V.C.2.a.v. below.   

iii. The penalty for the portion of the Shortage Event during 
which the Resource was unavailable shall be prorated based 
on the number of hours (or fractions of hours) that the 
Resource was available in such Event. 
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iv. The penalty shall be further prorated based on the hourly 
ratio of available MW, as determined below, to the 
Summer Seasonal Claimed Capability of the unit (or 
amount sold in the FCA if less).  

v. For discrete Shortage Events that exceed five hours, the 
penalty shall be increased by 1% per hour.  

vi. In no case shall the total penalties for all Shortage Events in 
an operating day exceed 10% of the Resources’ FCA 
Payment for that year.  

b. The total of a Resource’s penalties arising from unavailability 
during a calendar month cannot exceed two and one-half times the 
total FCA Payment for that calendar month.  The total of a 
Resource’s penalties arising from unavailability due to a single 
outage of four days or less but spanning two calendar months 
cannot exceed two and one-half times the average of the total FCA 
payments for both months. 

c. The total of a Resource’s annual penalties cannot exceed its total 
FCA Payment less PER adjustments for that year.  

3. Availability Credits.  On a monthly basis, penalties received from 
unavailable Resources shall be redistributed to listed Resources that were 
available in the respective hour(s) using the following distribution method:  
For each Shortage Event in a month, the penalties assessed for that event 
will be credited to those Resources that were available, in whole or in part, 
during that event, pro-rata by hourly available MW in the relevant 
Capacity Zone(s). 

4. Definition of “Available.”  A Resource shall be deemed available:  (i) if 
it is on line and following the ISO dispatch instructions, to the extent of its 
available EcoMax; or (ii) if it has a notification plus start-up time of 30 
minutes or less, to the extent of its available EcoMax; or (iii) if it meets 
the requirements of any of the following sub-parts V.C.4.a. through 
V.C.4.d:   

a. A Resource with notification plus start-up times less than or equal 
to 12 hours that was competitively bid but was not committed by 
the ISO because it was not needed to satisfy the market’s 
anticipated energy and reserve needs and is consequently 
unavailable within 30 minutes, provided the Resource shall not be 
considered available if it fails to come on line in accordance with 
its verified unit characteristics when called by the ISO either in its 
Resource Adequacy Assessment process or otherwise prior to or 
during the delivery day.  For the duration of the first five annual 
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FCA Commitment Periods, existing Resources with notification 
plus start-up times greater than 12 hours, as of the date of the 
Settlement Agreement, will be subject to a notification and start-up 
time criteria of 16 hours rather than 12 hours (subject to Part 
IV.A.3. above regarding offer parameters).  Thereafter, all existing 
and new Resources will be subject to the 12-hour criterion. 

b. A Resource not committed due to a transmission outage, or derate 
in New England other than an outage or derate of such 
transmission equipment (i) controlled by the internal Resource; or 
(ii) constituting a radial lead to a internal Resource (other than 
radial leads to Wyman 4 and Stony Brook).  In addition, a 
Resource in a Capacity Zone that was export-constrained in the 
FCA shall not be subject to a Shortage Event in the circumstances 
described in Part V.C.1.c.  Unless otherwise provided for in a 
separate settlement provision, Maine Independence Station shall 
not be deemed to be unavailable for capacity purposes when 
derated or not committed because of a constraint on the Orrington 
South, Surowiec South or Maine – New Hampshire interfaces.   

c. Import Capacity that has been properly offered in the Day-Ahead 
Energy Market that cannot make Real-Time deliveries because the 
relevant transmission element is fully loaded in Real Time;   

d. A Resource that is on maintenance approved in the ISO’s annual 
maintenance scheduling process, provided that: 

i. The Resource has not scheduled such maintenance in 
December through January or June through mid-
September, unless the ISO requests the Resource to 
schedule its annual maintenance during one of those 
periods; and 

ii. The Resource has not exceeded the maximum allowable 
days of annual maintenance as established by the ISO 
standards, which standards shall be subject to the 
stakeholder process in consultation with state utility 
regulatory agencies and consistent with good utility 
practice.   

5. If a capacity Resource temporarily does not meet the requirements of 
either subparts IV.A.2.a. or IV.A.2.b. above, the Resource must declare 
itself to be unavailable. 

6. A capacity supplier can supplement the shortage hour availability 
performance of its unavailable “listed” Resource in a Shortage Event by 
purchase of a Resource that is not listed, provided that the substitute 
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Resource accepts all of the associated capacity obligations of a “listed” 
Resource.  

7. Poorly Performing Units.  The availability score of a Resource in a given 
year shall be calculated as the number of hours of availability during 
Shortage Events divided by the total number of Shortage Event hours 
during a year.  In the event that there are no Shortage Event hours during a 
year, the availability score is 100 percent.  Prior to qualifying a Resource 
to participate in the FCA, the ISO shall determine whether a Resource 
meets the following two criteria:  (a) if, in any four year period, a 
Resource received three availability scores of less than or equal to 40 
percent; and (b) the Resource has failed to be available during at least ten 
Shortage Events during that same four-year period.  If both of these 
criteria are met, the Resource shall be considered a Poorly Performing 
Unit and shall not be eligible to participate in the FCA or be designated as 
a capacity Resource until (as a non-capacity Resource) it either achieves 
an availability score of 60 percent or higher in three consecutive years or 
has demonstrated to the satisfaction of the ISO that the source of the 
inadequate availability score has been remedied.  For the purposes of 
determining whether a Resource is a poorly performing unit, its 
availability score while it is de-listed shall not be considered.  For the 
purposes of returning from poorly performing status, the ISO, at the 
request of the Resource owner, may consider performance while de-listed.  
The ability to request consideration of performance while de-listed in 
support of returning from poor performing status shall not be construed as 
to imply an ability to choose non-consecutive years for evaluation. 

8. Intermittent Resources and Demand Resources.  Intermittent Resources 
and demand Resources shall be exempt from the availability penalties and 
credits of this Part V.C. 

9. Self-Supplied FCA Resources.  Self-Supplied FCA Resources are subject 
to the same availability penalties and credits as other Resources 
participating in the FCA.  If a Self-Supplied FCA Resource is unavailable 
during a Shortage Event, the LSE designating that Resource shall be 
responsible for paying the associated availability penalty based upon the 
Capacity Clearing Price for that Commitment Period.  Self-Supplied FCA 
Resources shall be eligible to receive their pro-rata share of availability 
penalties paid by other capacity Resources. 

VI. Agreements Regarding External Resources. 

Market Rules, operating procedures and manuals shall be changed to allow 
External Resources to participate in the Forward Capacity Market and Transition 
Period on a basis comparable to internal generation Resources.  Among the 
changes that are required are that the timing for Real Time contract submittals be 
modified to allow them to be made after the Day Ahead Energy Market closes and 
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as soon as one hour before an operating hour in order to allow for the purchase of 
required transmission. 

VII. Agreements Regarding Gas Availability. For the winter season of the first 
Commitment Period under the FCA and for each subsequent winter season, the 
following provisions shall apply: 

A. Adjustment of Deadlines.  The normal times for the Day-Ahead Energy Market 
bid and offer deadlines, the posting of Day-Ahead Energy Market results and the 
initial Resource Adequacy Assessment (“RAA”) process shall be rolled back to 
earlier time periods during the peak winter months of December, January and 
February such that the results of the Day-Ahead Energy Market and initial RAA 
are available by a target completion time of 10:30 a.m. of the day prior to the 
electric Operating Day.  The Day-Ahead Energy Market will normally be cleared 
and posted within four hours of the deadline for submitting Day-Ahead Energy 
Market bids and offers. The initial RAA will be run after the posting of the Day-
Ahead Energy Market results with a scheduled completion of at 10:30 a.m.  The 
start of the Re-offer period shall be open immediately after the initial RAA run. 

B. Procurement of Supplement Reserves and Payments.  For days that the ISO 
forecasts a Cold Weather Warning or Cold Weather Event (as currently described 
in Appendix H of Market Rule 1) for the next Operating Day, the ISO shall 
include in the initial RAA process the procurement of an additional 1000 MW per 
hour of Supplemental Reserves for peak load periods of the day from gas fired 
resources that are required to rely exclusively on gas for their operations that 
Operating Day and not already participating in the Forward Reserve Market.  At 
the completion of the initial RAA, the ISO shall notify Resources of the expected 
energy schedule incremental to the Day-Ahead Energy Market results, if any, plus 
the applicable reserve MWHs, for the respective unit.  For such Cold Weather 
operating conditions, the outcome of this initial RAA shall be financially binding 
for the incremental gas fired generation (i.e., gas-fired generation beyond that gas-
fired generation scheduled in the Day-Ahead Energy Market) scheduled in the 
initial RAA.  In addition, the MWHs of Supplemental Reserves scheduled from 
gas-fired generation scheduled for these Cold Weather Warning periods in 
accordance with the understandings in this part will be compensated pursuant to 
the formula below (or similar method) for resale of gas reserved, purchased and 
nominated for such Supplemental Reserves.  The natural gas volume (Scheduled 
Volume) obtained by Resources eligible for such compensation shall be based 
upon the particulars of the noticed schedule: (the total hours of requested service, 
total MWs per hour and the unit’s applicable heat rate).  If the ISO does not 
dispatch energy from the scheduled Supplemental Reserves to the full extent 
committed pursuant to this understanding, then those generators will be 
compensated for the portion of the Supplemental Reserves not dispatched for 
energy  in accordance with the following formula: 
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(Daily Gas Index for Gas Day scheduled flow date – Daily Gas Index for first Gas 
Day for which flow orders have been removed to allow  the sale of the gas that 
was held for reserve service) x  (Undispatched reserved gas volume). 

The Daily Gas Index applicable to each gas-fired Resource shall be based on the 
index used by the Market Monitor for establishing Reference Levels for that 
Resource under Section III.A.5.6.1(b)(i) of Appendix A of Market Rule 1. The 
ISO shall establish a methodology for determining applicable prices from the 
appropriate index that are reasonably designed to reflect the difference between 
(1) prices on the scheduled flow date and (2) prices for the resale of gas scheduled 
to meet that Resource’s binding obligations but not burned to generate electricity 
at the location of the affected Resource during Cold Weather Warnings and Cold 
Weather Events.  The ISO shall communicate that methodology for determining 
prices from the applicable index to the Governance Participants for consideration 
pursuant to the stakeholder process for considering Market Rules and changes, 
and shall file the methodology with FERC pursuant to Section 205 of the FPA.   

C. Confirmations.  For days that the ISO forecasts Cold Weather Warnings and 
Cold Weather Events, sufficiently in advance of pipeline gas nominating 
deadlines, all gas-fired Resources shall confirm to the ISO that they will nominate 
sufficient fuel to be able to deliver the energy and Supplemental Reserves 
scheduled in the Day-Ahead Energy Market and initial RAA results respectively.  
Following the Initial RAA but no later than 6:00 p.m. of the day preceding the 
electric Operating Day, each gas-fired Resource shall provide to the ISO 
confirmation and evidence of gas volume nomination of sufficient fuel to be able 
to deliver the energy scheduled for such Resource in the Day-Ahead Energy 
Market and the Supplemental Reserves that were identified for that Resource in 
the initial RAA.    

VIII. Agreements Regarding Transition Period. 

A. The current UCAP products shall be retained for the period commencing on 
December 1, 2006 and ending on May 30, 2010 (the “Transition Period”) as 
provided for in Part VIII.I. Payments will be made to UCAP entitlement holders, 
and made by UCAP obligation holders including wholesale standard offer 
suppliers in Rhode Island as under the current Market Rules and tariffs; it being 
understood that the agreement of wholesale standard offer suppliers in Rhode 
Island to make UCAP payments is contingent upon the agreement of the state of 
Rhode Island utility regulatory authorities to support the settlement. 

B. All listed ICAP Resources shall receive the following fixed payments, based on 
their seasonal UCAP ratings: 

 
December 1, 2006 to May 31, 2007 $3.05/kW-month 
June 1, 2007 to May 31, 2008 $3.05/kW-month 
June 1, 2008 to May 31, 2009  $3.75/kW-month 
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June 1, 2009 to May 31, 2010  $4.10/kW-month 
    

These payments are fixed and shall not be adjusted for changes in UCAP quantity. 

C. There shall be no PER adjustments to any of the above payments. 

D. Availability shall be measured by a weighted EFORd approach, as follows: 

 
Outage Period Weighting Factor 
Off-Peak Hour 0.0 
On-Peak Hour 1.0 
Seasonal Peak Hour 20.0 
Shortage Hour 40.0 

  
Outage Period definitions:  
  
On-Peak Hours-ending 8:00 a.m. through 11:00 p.m. on 

all non-NERC holiday weekdays. 
 

Off-Peak All hours that are not On-Peak hours. 
 

Seasonal Peak The 200 hours pertaining to the highest 100 
hourly system loads during the Summer Period 
(for this purpose, June through September) and 
the highest 100 hourly system loads during the 
Winter Period (for this purpose, October 
through May). 
 

Shortage Hour Periods of system-wide OP4, Action 6 or 11 or 
OP7 implementation. 
 

 
Weighting factor shall not be additive (i.e., a Shortage Hour does not have a 
weighting factor equal to 61).  A Resource’s availability factor for purposes of 
UCAP ratings (i.e., UCAP settlement credit) in settlement shall be a rolling 
average of the unit’s seasonal weighted EFORd, with seasons as defined in the 
Seasonal Peak provision above.  In months in which the Resource is de-listed, the 
unweighted EFORd shall apply.  Weighted EFORd shall be phased-in over the 
first two seasons of the Transition Period.  For the first six calendar months of the 
Transition Period, corresponding to the remaining portion of the 2006/2007 
winter season, the ISO will gather the data necessary to calculate weighted 
EFORd for this season.  However, for payment purposes during this time, the 
availability score will be based on twelve-month rolling unweighted EFORd.  
During the 2007 summer season, the availability score will be calculated as 50 
percent weighted EFORd from the 2006/2007 Winter Period (i.e, October 2006 
through May 2007) and 50 percent unweighted EFORd, calculated using six 
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months of data prior to transition (i.e., April 2006 through September 2006).  At 
the conclusion of the 2007 summer season, a weighted EFORd score shall be 
calculated for that season, and that score shall replace the unweighted EFORd 
score in the calculation above.  For the remainder of the Transition Period, the 
weighted EFORd score of each Resource shall be updated coincident with each 
new winter and summer season, using the process described above.   

The method for converting the ICRs in Section 1.4 of Manual 20 shall continue to 
be based on the EFORd determined under the current equal weighting of all 
hours. 

If additional measures need to be taken by the ISO to protect reliability during the 
Transition Period, the ISO retains its right to make filings pursuant to Section 205 
of the FPA as appropriate, subject to stakeholder process. 

E. Unless otherwise agreed in a FERC-approved settlement, transition payments 
shall be netted against RMR payments.  Transition payments shall be considered 
capacity payments for purposes of netting in the LFRM markets. 

F. For the purpose of any RMR agreements that have provisions that terminate such 
RMR agreements upon the implementation or effectiveness of a locational ICAP 
mechanism, the Transition Period shall not be considered to be the 
implementation or effectiveness of a locational ICAP mechanism and the 
beginning of the first Commitment Period of the FCA shall be considered to be 
the implementation or effectiveness of a locational ICAP mechanism.  
Notwithstanding the foregoing, and absent an FERC-approved settlement, nothing 
herein prejudices the rights of any party to challenge, seek to terminate or support 
an RMR agreement on any other grounds or restrict any party’s rights to seek, 
agree to or oppose any RMR modifications. 

G. Suppliers shall be permitted to partially delist or export their units. 

H. Commitment periods shall be seasonal, summer (May - October) and winter 
(November - April).  For 2006, the Winter Commitment Period shall begin on 
December 1, 2006.  Imports qualify with a minimum 2-month commitment 
(consecutive months in the same season).  Exports do not receive payment. 

I. 2010/2011 Commitment Period Special Pricing Rule.  If the ISO conducts the 
first FCA in the first quarter of 2008 for the Commitment Period beginning June 
1, 2010, and the FCA fails either the Inadequate Supply or Insufficient 
Competition test, then any New Capacity Resources selected in the FCA shall be 
paid the FCA starting price or FCA Capacity Clearing Price, as appropriate, in the 
2010/2011 Commitment Period and Existing Capacity shall be paid the average of 
all Successful FCAs held prior to the 2010/2011 Commitment Period.  If 
subsequent FCAs also fail, or if the 2010/2011 FCA cannot be held, all existing 
listed ICAP Resources in the 2010/2011 Commitment Period shall be paid $4.70 
per kW-month in accordance with the provisions of this Part VIII.   
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J. Intermittent and Demand Resources. 

1. Intermittent Resources. During the Transition Period, Intermittent 
Resources shall continue to receive the treatment for determining capacity 
and availability in effect under the current Market Rules, Tariffs and 
Manuals. 

2. Demand Resources.  

a. Real Time Demand Response during the Transition Period shall 
remain as qualifying capacity Resources subject to Market Rule 1 
Appendix E and the Load Response Manual.  As such, the role of 
demand response resources in the market will continue to evolve as 
Market Rule 1 Appendix E and the Load Response Manual are 
revised.  

b. During the Transition Period, new (as of the Effective Date) 
demand side management installations (both energy efficiency and 
demand response, other than Real Time Demand Response) 
undertaken as part of merchant, utility, or state sponsored 
programs will be considered as qualified capacity and subject to 
the ISO review of the verification process. Details concerning how 
these programs qualify as capacity Resources will be reflected in 
the Market Rules.  

K. Phase I/II HQ Interconnection.  During the Transition Period, the total transfer 
limit of the HQ Phase I/II interconnection with Hydro-Quebec shall be fixed at 
1800 MW for UCAP purposes, as set forth below.  Except as set forth below in 
this subsection, the total MWs of HQICCs shall be fixed at 1200 MW March 
through November and zero MW December through February, shall receive 
payment in the non-zero months under Part VIII.B and I, and otherwise continue 
to receive the treatment for determining capacity and availability in effect under 
the Market Rules (Market Rule 1 Section III 8.3.2 (a) (v)), Tariffs and Manuals as 
of March 6, 2006.  The remaining 600 MW of transmission may be used for 
UCAP over the Phase I/II interconnection by any supplier that arranges for 
transmission over the interconnection without reductions in the HQICCs.  UCAP 
above 600 MW may be transmitted only in those months when the HQICCs are 
1,200 MW and will result in reductions in HQICCs as provided for under current 
procedures.  Only the remaining HQICCs will receive UCAP payments under Part 
VIII.B and I. UCAP delivered over the Phase I/II facilities shall receive payment 
under this Part VIII.B and I. Non-HQICC UCAP delivered over the Phase I/II 
facilities shall continue to receive the treatment for determining capacity and 
availability in effect under the Market Rules as they may be modified pursuant to 
Part VI of this agreement. 

IX. Consideration of Expedited Treatment for Challenges to Certain ISO 
Determinations that Must Be Final Prior to the FCA.  Not later than 90 
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calendar days prior to the conduct of each FCA, the ISO shall make an 
informational filing at the FERC in which the ISO shall identify the 
determinations listed below in Part IX.A through C and provide supporting 
documentation for each such determination. Interested entities will have 15 days 
thereafter to file comments on or challenges to the determinations in that 
informational filing.  Unless the FERC issues an order to the contrary within 75 
calendar days following that informational filing, such determinations contained 
in the filing shall be used by the ISO in the next FCA, and the Capacity Clearing 
Price derived through that FCA shall be subject to the finality provisions of 
Section 4.C.  If the FERC does issue an order to the contrary, absent further 
direction from the FERC, the ISO shall use the revised determinations reflected in 
that order in the ensuing FCA, which shall be conducted no earlier than 15 days 
following that order.  Once the ISO has used such a revised determination in the 
FCA in accordance with the provisions of this Part IX, the Capacity Clearing 
Price derived through the applicable FCA shall be subject to the finality 
provisions of Section 4.C.  

 
A. The ISO’s determinations pursuant to Part III.A. 
 
B. Resources that satisfy the qualifications in this Settlement Agreement and the 

Market Rules that address the terms of this Settlement Agreement to participate in 
an FCA or reconfiguration auction specifically. 

C. Market Monitor conclusions concerning acceptability of Bids in any FCA. 
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ATTACHMENT A 
SETTLEMENT AGREEMENT RESOLVING ALL ISSUES 

 
Definitions.  This Attachment A consolidates, references and summarizes capitalized 

terms that are used in the Settlement Agreement.  This Attachment is for convenience only and 
should not be considered a part the Settlement Agreement itself.  Except as specifically defined 
within the Settlement Agreement, the capitalized terms are from the ISO Transmission, Markets 
and Services Tariff or other operative documents, and the definitions below are to definitions as 
they now appear in those documents, and are subject to change from time to time pursuant to 
those documents.   

“Alternative Price Rule” is defined in Section 11, Part III.I of the Settlement 
Agreement. 

“Billing Policy” is Exhibit ID to Section I of the Tariff.  

 “Capacity Clearing Price” is the clearing price in the FCA for each Capacity Zone 
determined in accordance with Section 11, Part III.G of the Settlement Agreement and as more 
fully described in Section 11, Part III of the Settlement Agreement. 

“Capacity Zone” is the geographic sub-region in the New England Control Area that is 
determined by the ISO in accordance with Section 11, Part III.A of the Settlement Agreement 
based on an identification of transmission limits that may bind in the FCA. 

“Cold Weather Condition” is the existence of Effective Temperatures < 0 degrees 
Fahrenheit (on peak hours) and Effective Heating Degree Days > 65.  

“Cold Weather Event” is a day when Cold Weather Conditions are forecast to exist and 
the ISO forecasts a system wide capacity deficiency requiring the implementation of OP-4 
actions (i.e., the 7-day capacity margin forecast ≤ 0 MW for an Operating day).   

“Cold Weather Warning” is a day when Cold Weather Conditions is forecast to exist 
and the ISO forecasts tight capacity conditions (i.e., the 7-day capacity margin forecast > 0 MW 
and < 1,000 MW).   

“Commitment Period” is as a period of either one year in duration (corresponding to the 
Power Year for which the FCA is held) or, for New Capacity, up to five years in duration 
(beginning with the Power Year for which the FCA is held), as described in more detail in 
Section 11, Part II of the Settlement Agreement.  

“Conditional Approval Order” is a FERC order accepting or approving the Settlement 
Agreement conditioned on the modification of any of the terms of the Settlement Agreement.   

“Cost of New Entry” or “CONE” is determined in accordance with Section 11, Part 
III.F of the Settlement Agreement. 

“Day-Ahead” is the calendar day immediately preceding the Operating Day. 
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“Day-Ahead Energy Market” is the schedule of commitments for the purchase or sale 
of energy, payment of Congestion Costs, and payment for losses developed by the ISO as a result 
of the offers and specifications submitted in accordance with Section III.1.10 of Market Rule 1.  

“De-list Bid” is a bid from Existing Capacity submitted in an FCA to be removed from 
the Forward Capacity Market, as described in more detail in Section 11, Part III.D.5 of the 
Settlement Agreement. 

“De-listed Capacity” is all or a portion of a Capacity Resources that does not clear in a 
FCA, and any portion of such Resource for which a Permanent De-list Bid or De-list Bid has 
been accepted or has transferred its obligation pursuant to Section 11, Part IV.A.6 of the 
Settlement Agreement is not otherwise committed to provide capacity pursuant to a bilateral 
contract or reconfiguration auction. 

“Deposit” is the financial assurance provided by New Capacity in order to submit a bid 
in a FCA for which it has been qualified pursuant to Section 11, Part II.B.3 of the Settlement 
Agreement. 

“Economic Minimum Limit” or “EcoMin” is the maximum of the following values: (i) 
the minimum generation amount, in MWs, that a generating unit can deliver for a limited period 
of time without exceeding specified limits of equipment stability and operating permits; (ii) a 
level supported by environmental and/or operating permit restrictions; or (iii) a level that 
addresses any significant economic penalties associated with operating at lower levels that can 
not be adequately represented by three-part bidding.  In no event shall the Economic Minimum 
Limit submitted as part of a generating unit’s Offer Data be higher than the generation level at 
which a generating unit's incremental heat rate is minimized (i.e., transitioning from decreasing 
as output increases to increasing as output increases) except that a Self-Scheduled Resource may 
modify its Economic Minimum Limit on an hourly basis, as part of its Supply Offer, in order to 
indicate the desired level of Self-Scheduled MWs. 

“Effective Date” is the date that the FERC approves the Settlement Agreement in its 
entirety without modifications or conditions or with such modifications or changes as are agreed 
to by the Settling Parties in accordance with Section 2 of the Settlement Agreement.   

“Effective Heating Degree Days” is equal to: 68 - (average of max and min Effective 
Temperature of the day). 

“Effective Temperature” is equal to: dry bulb temperature - [windspeed X (65 – dry 
bulb temp) / 100].  

 “Existing Capacity” is any Resource that does not meet any of the eligibility criteria for 
New Capacity as provided in Section 11, Part II.B.3 of the Settlement Agreement or Import 
Capacity as provided in Section 11, Part II.C.2.a or b of the Settlement Agreement or any 
Resource that, subject to ISO evaluation, for the purposes of the first FCA, is under construction 
and within twelve months of its expected commercial operations date as described in Section 11, 
Part II.D.1 of the Settlement Agreement.   
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“Existing Import Capacity” is capacity that a party wishes to import in the FCA 
pursuant to a multi-year contract entered into before the qualification deadline to provide 
Capacity Resources during the Commitment Period from outside the New England Control Area 
as described more fully in Section 11, Part II.C.1.a of the Settlement Agreement. 

“Export Bid” is a bid submitted in the FCA to export capacity from a Resource. 

“Export Capacity” is any Resource within the New England Control Area seeking to 
submit a bid to export all or part of its capacity in the FCA or selling its De-listed Capacity to a 
buyer outside the Control Area following the FCA as described in Section 11, Part II.C.1.c of the 
Settlement Agreement. 

“External Resource” is a generation resource located outside the metered boundaries of 
the New England Control Area.  

“FCA Payment” is the payment for which each capacity Resource clearing in the FCA, 
or otherwise covered by a multi-year commitment, but not a Self-Supplied FCA Resource, shall 
be entitled to monthly based on the product of its MWs of capacity cleared in the relevant FCA 
and the Capacity Clearing Price in the appropriate location in the New England Control Area, as 
described in more detail in Section 11, Part V.A of the Settlement Agreement. 

“Financial Assurance Policy” or “FAP” is Exhibit 1A, Exhibit IB, or Exhibit IC to 
Section I of the Tariff, as applicable. 

“FERC” or “Commission” is the Federal Energy Regulatory Commission.  

“Forward Capacity Auction” or “FCA” is the descending clock auction that is to be 
held annually each year in accordance with the Forward Capacity Market as described more fully 
in Section 11, Part III of the Settlement Agreement. 

“Governance Participants” are the parties to the Participants Agreement and the 
NEPOOL Participants.  

“HQI Excess” is the amount by which accepted Import Bids exceed the difference 
between the approved Phase I/II transfer limit and the approved MW of HQICCs. 

“Hydro Quebec Interconnection Capability Credits” or “HQICCs” are credits that are 
granted to a Market Participant or group of Market Participants in accordance with the ISO 
System Rules, which may be used to satisfy the Market Participant's UCAP requirement as 
determined in accordance with Section III.8.2 of Market Rule 1, where the value of such credits 
is determined in accordance with the ISO New England Manuals. 

“Import Bid” is a bid in the FCA to import capacity from outside the New England 
Control Area, as described in more detail in Section 11, Parts II.C and III.D.4 of the Settlement 
Agreement. 

“Inadequate Supply” is defined in Section 11, Part III.L.2 of the Settlement Agreement. 
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“Information Policy” is the policy on file with the Commission as part of the Tariff 
establishing guidelines regarding the information received, created and distributed by 
Participants and the ISO in connection with the New England Markets and the New England 
Transmission System.  

“Intermittent Resources” are wind, solar and run-of-river hydro Resources, or such 
other Resources as determined from time to time pursuant to the Participant Processes that 
provides for consultation with state utility regulatory agencies as described in Section 11, Part 
II.E.1 of the Settlement Agreement. 

“Installed Capacity Requirement” or “ICR” is the level of capacity required to meet 
the reliability requirements defined for the New England Control Area and calculated in 
accordance with Section III.8 of Market Rule 1.  The Installed Capacity Requirement is used to 
determine an Unforced Capacity Requirement for the New England Control Area and individual 
Market Participants.  

“Insufficient Competition” is defined in Section 11, Part III.L.2 of the Settlement 
Agreement. 

“Internal Market Monitoring Unit” is the staff of the ISO designated to implement the 
mitigation measures set forth in Appendix A to Market Rule 1 for mitigation of market power.  

“Local Sourcing Requirement” is the portion of the total capacity requirement of the 
load in a Capacity Zone that must be purchased from Resources located within that Capacity 
Zone after taking into account all of the capacity that can be reliably imported into the Capacity 
Zone.  

“Load Serving Entity” or “LSE” is an entity that serves load in the New England 
Control Area.  

“Locational Forward Reserves Market” or “LFRM” is the Locational Forward 
Reserves Market jointly filed by the ISO and NEPOOL in FERC Docket No. ER06-613-000.  

“Locational Marginal Price” or “LMP” is as calculated in accordance with Section 
III.2 of Market Rule 1.  The LMP for a Node (as defined in Market Rule 1) is the nodal price at 
that Node; the LMP for an External Node (as defined in Market Rule 1) is the nodal price at that 
External Node; the LMP for a Load Zone or Reliability Region (each as defined in Market Rule 
1) is the Zonal Price for that Load Zone or Reliability Region, respectively; and the LMP for a 
Hub (as defined in Market Rule 1) is the Hub Price for that Hub. 

“Market Monitor” is ISO’s Internal Market Monitoring Unit. 

“Market Participant” is a participant in the New England Markets that has executed a 
Market Participant Service Agreement, or on whose behalf an unexecuted Market Participant 
Service Agreement has been filed with and accepted or approved by the Commission. 
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“Market Rule 1” is ISO New England Market Rule 1 and the appendices and 
attachments thereto set out in Section III of the Tariff, as modified and amended from time to 
time. 

“Market Rules” are the rules for the administration of the New England Markets filed 
with the Commission in accordance with the Participants Agreement and accepted by the 
Commission. 

“Municipal Market Participant” is a Market Participant that is either a municipality or 
an agency thereof, or a body politic and public corporation created under the authority of one of 
the New England states, authorized to own, lease and operate electric generation, transmission or 
distribution facilities, or an electric cooperative, or an organization of any such entities. 

“NCPC Charge” is the charge to a Market Participant as provided in Section III.3.2.3, 
Section III.6.4, and Appendix F of Market Rule 1. 

“NCPC Credit” is the payment made to a Resource as provided in Section III.3.2.3, 
Section III.6.4 and Appendix F of Market Rule 1. 

 “New Capacity” is a Resource which has never been listed as a Capacity Resource (i.e., 
counted as capacity) in the New England capacity markets or a Resource that meets one of the 
four criteria listed in Section 11, Part II.B.2 of the Settlement Agreement. 

“New Capacity FA Amount” is the financial assurance obligation of New Capacity 
whose bid has been accepted in the FCA equal to CONE (on a $/kw-month basis) for that FCA 
multiplied by the number of kw of capacity awarded, as described in Section 11, Part II.G.2.b of 
the Settlement Agreement.  

“New England Control Area” is the Control Area (as defined in Section II.1.11 of the 
Tariff) for New England, which includes PTF, Non-PTF, MTF and OTF. The New England 
Control Area covers Connecticut, Rhode Island, Massachusetts, New Hampshire, Vermont, and 
part of Maine (i.e., excluding the portions of Northern Maine and the northern portion of Eastern 
Maine which are in the Maritimes Control Area). 

“New England Markets” are the markets for the purchase of energy, capacity, ancillary 
services, demand response services, or other related products or services (including financial 
transmission rights) within the New England Control Area, as set forth in the Market Rule 1.   

“New Import Capacity” is capacity that a party wishes to import in the FCA but without 
a multi-year contract before the qualification deadline to provide Capacity Resources during the 
Commitment Period from outside the New England Control Area as described in Section 11, Part 
II.C.1.b of the Settlement Agreement. 

“Offer” is the amount a Supply Offer would have been but for the Offer Cap as set forth 
in Section 11, Part IV.A.5 of the Settlement Agreement. 
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“Offer Cap” is the amount defined in Section 1.10.1A(d)(viii) of Market Rule 1 above 
which an energy offer price may not be specified. 

“Operating Day” is a calendar day period beginning at midnight for which transactions 
in the New England Markets are scheduled. 

“Out of Market Bid” is a New Capacity Bid or a New Import Bid that, pursuant to 
Section 11, Part III.H.2 of the Settlement Agreement,  is not allowed by the Market Monitor to 
set the Capacity Clearing Price. 

“Participant Processes” shall mean those processes for Governance Participants 
outlined in Section 7.1.1 of the Participants Agreement. 

“Peak Energy Rent” or “PER” is the amount determined in accordance with Section 
11, Part V.B of the Settlement Agreement. 

“Permanent De-list Bid” is a bid from Existing Capacity submitted in the FCA to be 
permanently removed from the Forward Capacity Market, as described in more detail in Section 
11, Part III.D.3 of the Settlement Agreement. 

“Pool-Planned Unit” is one of the following units: New Haven Harbor Unit 1 (Coke 
Works), Mystic Unit 7, Canal Unit 2, Potter Unit 2, Wyman Unit 4, Stony Brook Units 1, 1A, 
1B, 1C, 2A and 2B, Millstone Unit 3, Seabrook Unit 1 and Waters River Unit 2 (to the extent of 
7 MWs of its Summer Capability and 12 MWs of its Winter Capability). 

“Poorly Performing Unit” is a Resource which, for purposes of qualifying to participate 
in the FCA, in any four-year period (a) receives three availability scores of less than or equal to 
forty percent (40 percent), and (b) fails to be available during at least ten (10) Shortage Events, 
as described in more detail in Section 11, Part V.C.7 of the Settlement Agreement.   

“Power Year” is a period of twelve (12) months commencing on June 1 of each year and 
ending on May 31 of the next calendar year. 

“Qualified Capacity” for the FCA and annual reconfiguration actions:  (a) for New 
Capacity, is an amount in MWs equal to such New Capacity’s bid MWs, subject to 
demonstrations of at least that capacity in the qualification process; (b) for Existing Capacity, 
except as provided in Section 11, Part II.D.5 of the Settlement Agreement, is an amount in MWs 
equal to its Summer Seasonal Claimed Capability as adjusted pursuant to Section II.D.4 of the 
Settlement Agreement; (c) for Intermittent Resources and Demand Resources is the amount in 
MWs to be determined pursuant to the distinct method to be developed by the end of the fourth 
quarter of 2006 pursuant to the Participant Processes that includes consultation with state utility 
regulatory agencies. 

“Real-Time” is a period in the current Operating Day for which the ISO dispatches 
Resources for energy and Regulation (as defined in Market Rule 1), designates Resources for 
Regulation and, if necessary, commits additional Resources. 
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“Real-Time Energy Market” is the purchase or sale of energy, payment of congestion 
costs, and payment for losses for quantity deviations from the Day-Ahead Energy Market in the 
Operating Day. 

 “Reserve Constraint Penalty Factors” or “RCPFs” are rates, in $/MWh, that are used 
within the Real-Time dispatch and pricing algorithm to reflect the value of operating reserve 
shortages and are defined in Section III.2.8 of Market Rule 1. 

“Resource” is a generating unit, a Dispatchable Load, an External Resource, or an 
External Transaction as defined in Market Rule 1.  

“Resource Adequacy Assessment” or “RAA” is the assessment performed periodically 
by the ISO for each hour of each day in connection with system operations, as referred to in 
Section 11, Part VII.A of the Settlement Agreement. 

“Seasonal Claimed Capability” is the maximum dependable load-carrying ability in 
kilowatts of a generating unit (or ISO-approved combination of units, as per OP 14) being rated, 
excluding capacity required for station use, for the Summer Period or Winter Period, as 
applicable. 

“Self-Schedule” is the action of a Market Participant in committing and/or scheduling its 
Resource, in accordance with applicable ISO New England Manuals, to provide service in an 
hour, whether or not in the absence of that action the Resource would have been scheduled or 
dispatched by the ISO to provide the service. 

“Self-Supplied FCA Resource” is defined in Section 11, Part II.F.1 of the Settlement 
Agreement. 

“Self-Supply Option” is defined in Section 11, Part II.F of the Settlement Agreement. 

“Settlement Agreement” is the Settlement Agreement Resolving all Issues dated March 
6, 2006 in Docket No ER03-563-____. 

“Settling Party” a party to the Settlement Agreement. 

“Shortage Event” is defined in Section 11, Part V.C.1.d of the Settlement Agreement. 

“Successful FCA” is a FCA that has not been found to have Insufficient Competition or 
Inadequate Supply. 

“Summer Period” is for each Power Year the four-month period from June through 
September. 

“Supplemental Reserves” are the additional 1,000 MW of NCPC scheduled in 
accordance with Section 11, Part VII.D of the Settlement Agreement by the ISO if and as 
needed. 
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“Tariff” is the ISO New England Transmission, Markets and Services Tariff, FERC 
Electric Tariff No. 3. 

“Term Sheet” is the confidential document voted upon by the settling parties dated 
January 31, 2006 that was referenced in the Report filed by the Settlement Judge with the FERC 
on January 31, 2006 in Docket No. ER03-563-055. 

“Transition Period” is the period of time commencing on December 1, 2006 and ending 
May 30, 2010, or as provided in Section 11, Part VIII.I.  

“Unforced Capacity” or “UCAP” is the measure by which: (1) Installed Capacity 
suppliers will be rated, in accordance with the formulae set forth in the ISO New England 
Manuals, to quantify the extent of their contribution to satisfy the ISO Installed Capacity 
Requirement, and (2) the measure to determine if a Market Participant has met its procurement 
obligations relating to the Installed Capacity Requirement. 

“Waiver Period” is the period of time from March 6, 2006 through the earlier of 
September 5, 2006, or the date on which the second FCA is successfully completed. 

“Winter Period” is for each Power Year the eight-month period from October through 
May. 
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TABLE OF ABBREVIATIONS AND ACRONYMS 

This Table provides definitions for abbreviations and acronyms used throughout the 
Settlement Agreement and related materials. 

 
2d RNA Second Restated NEPOOL Agreement 
AGC Automatic Generation Control 
ARRs Auction Revenue Rights 
CONE Cost of New Entry 
CTRs Capacity Transfer Rights 
DCAs Designated Congestion Areas 
EcoMin Economic Minimum Limit 
EFORd Demand Estimated Forced Outage Rate 
FAP Financial Assurance Policy 
FCA Forward Capacity Auction 
FCM Forward Capacity Market 
FERC Federal Energy Regulatory Commission 
FPA Federal Power Act 
HQICCs Hydro Quebec Interconnection Capability Credits 
ICR Installed Capacity Requirement 
IRH Interconnection Rights Holders 
ISO  ISO New England Inc. 
kW Kilowatt 
LFRM Locational Forward Reserves Market 
LICAP Locational Installed Capacity 
LMP Locational Marginal Price 
LSE  Load Serving Entity 
MMWEC Massachusetts Municipal Wholesale Electric Company 
Mobile-Sierra  “public interest” standard of review (set forth in United Gas 

Pipe Line Co. v.  Mobile Gas Service Corp., 350 U.S. 332 
(1956) and Federal Power Commission v.  Sierra Pacific 
Power Co., 350 U.S. 348 (1956)) 

MTF Merchant Transmission Facilities 
MW Megawatt 
NCPC Net Commitment Period Compensation 
NEMA Northeast Massachusetts 
NEPOOL  New England Power Pool 
NYPA New York Power Authority 
OMOI FERC Office of Market Oversight and Investigations 
OP Operating Procedure 
OP-4 Operating Procedure 4, entitled “Action During a Capacity 

Deficiency”  
OP-7 Operating Procedure 7, entitled “Action in an Emergency” 
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OTF Other Transmission Facility 
PER Peak Energy Rent 
PTF Pool Transmission Facilities 
RAA Resource Adequacy Assessment 
RCPFs Reserve Constraint Penalty Factors 
RFP Request for Proposal 
RMR  Reliability Must Run 
RNA Restated NEPOOL Agreement 
ROCT Rest of Connecticut 
ROP Rest of Pool 
RSP Regional System Plan 
SWCT Southwest Connecticut 
UCAP Unforced Capacity 
WRC Wellesley, Reading and Concord 
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AFFIDAVIT 

 
 

1. My name is Miles O. Bidwell.  My business address is 24 Raintree Lane, Hilton Head 1 

Island, South Carolina  29926.  I am a Principal of Power Economics, Inc. and President of 2 

Bidwell Associates, Inc.  I hold B.A., M.A., and Ph.D. degrees in Economics from Columbia 3 

University, where I specialized in applied microeconomic theory and econometrics.  I 4 

previously offered testimony in this proceeding on behalf of the Connecticut Department of 5 

Public Utility Control (“CT DPUC”), Exhibits CT-1 and CT-22.  My curriculum vitae, 6 

summarizing my experience in electricity and regulated markets, is attached. 7 

2. On behalf of the CT DPUC, I participated fully in the development and negotiation of the 8 

capacity market design, the Forward Capacity Market (“FCM”), that is included in the 9 

proposed settlement agreement filed in Devon Power, LLC (FERC Docket No. ER03-10 

563-030) on March 6, 2006.  I am offering this affidavit in support of this filed 11 

settlement.  Should any part of this market design be implicated in other Commission 12 

proceedings, my opinion should not be construed out of the context of this filed 13 

settlement. 14 

3. I have also reviewed the document entitled, “Settlement Agreement Resolving All 15 

Issues” and Section VI.B.3 of the Explanatory Statement of the Settling Parties in 16 

Support of Settlement Agreement and Request for Expedited Consideration, which 17 

describes the FCM and the Forward Capacity Auction (“FCA”) mechanism. 18 

4. Based on my personal involvement in developing the FCA during the settlement and 19 

these documents, it is my opinion that the FCA is a competitive market design based on 20 

sound economic principles.  The FCA is intended to procure appropriate levels of 21 



capacity resources for resource adequacy and reliability in New England at a reasonable 1 

cost to New England’s electricity ratepayers by using competitive market economics.  2 

The FCA’s design endeavors to promote vigorous competition between all types of new 3 

and existing capacity resources, including traditional generation, import, intermittent, and 4 

load response capacity resources.  It is my opinion that competition in such a properly 5 

designed capacity market will achieve appropriate investment in the least-cost mix of 6 

resource technologies, correctly price the cost of efficient new entry and the locational 7 

value of capacity resources, and provide appropriate levels of compensation to capacity 8 

resource suppliers.   9 

5. This correctly-designed competitive market will also provide the proper incentives for 10 

capacity resources to flexibly respond to system needs and to be available when the 11 

system is stressed.  The FCA includes an availability metric that financially penalizes 12 

nonperforming capacity resources and financially rewards resources that provide capacity 13 

when capacity is most valuable to load – i.e., when the system is stressed.  If the 14 

availability metric works as intended, I believe that capacity resources will respond to 15 

system needs efficiently and quickly.    16 

6. Importantly, the FCA contains safeguards necessary to protect ratepayers from paying 17 

unjust and unreasonable prices.  These safeguards include (i) a mechanism to stabilize 18 

the market in the early years of its operation that is designed to imitate the principles of a 19 

price collar often used on trading floors of large financial markets; (ii) obligatory review 20 

by New England’s market monitor of specified types of bids priced above or below 21 

clearly articulated price thresholds; (iii) default rules setting the clearing price for 22 

capacity if the auction has insufficient competition or supply; and (iv) a mechanism to 23 



deduct Peak Energy Rents that coordinates energy market revenues and capacity 1 

revenues for the purpose of mitigating incentives to manipulate the energy market and 2 

raise energy prices. 3 

7. This concludes my affidavit. 4 



AFFIDAVIT

Miles Bidwell, being duly sworn, deposes and says: that he is the witness in the foregoing
Affidavit and is familiar with its contents. He states further that the facts contained in said
,dffidavit are true to the best of his knowledge and belief.

Subscrib^ed and sworn to before me,
This teday of March, 2006

My Commission Expires 8 q Z

T

Notary Public



 

MILES O. BIDWELL, Ph.D. 

BUSINESS ADDRESS 

24 Raintree Lane 
Hilton Head, SC 29926 
843 342-6070 
fax 843 342-9016 

Dr. Bidwell is a Principal of Power Economics, Inc. and President of Bidwell Associates, 
Inc. Both firms provide advice and expert testimony on matters pertaining to the electricity 
industry, its regulation, and its movement toward a more competitive and efficient industry 
structure.  Dr. Bidwell holds B.A., M.A. and Ph.D. degrees in Economics from Columbia 
University, where he specialized in applied microeconomic theory and econometrics. 

Until 1996, Dr. Bidwell was a Vice President of National Economic Research Associates, 
Inc. (NERA).  At NERA, Dr. Bidwell directed projects, conducted studies and presented 
testimony on behalf of Independent Power Producers of electricity, of electric, gas and telephone 
utilities and on behalf of the customers of regulated utilities.  He also performed market and cost 
studies in antitrust and merger cases and frequently advised clients on topics such as analyzing 
the implications of different industrial structures and alternative forms of regulation.  For the last 
twenty years, Dr. Bidwell has been conducting research and advising clients on issues related to 
the electricity industry's transformation from regulation to competition.  He was an early 
proponent of the market type structure that became the basis for the electricity industry in 
England and Wales, worked extensively on a new industry structure in California (not the one 
adopted), and has participated in each of the industry restructuring proceedings in New York 
State.  As part of his work in California, he developed a method for including demand side 
bidding in a day ahead and spot electricity market.  Since 1999, he has been working with 
economists at Power Economics, Inc. on cases and reports in New York and California.  In 2002, 
as part of a project for the California ISO, Dr. Bidwell developed a new approach for ensuring 
market stability and resource adequacy along with optimal reliability by using a new instrument, 
Reliability Options.  He is currently working on electricity market structures using Reliability 
Options in several European countries and has just completed a major study for a consortium of 
European Union Electricity Regulators.  

Before joining NERA, Dr. Bidwell served as Chief of Regulatory Research for the New 
York Public Service Commission.  During this period he was responsible for the further 
application of economic theory to regulation and to ratemaking involving the areas of electric 
utilities, telecommunications, water and gas, including developing a method for using NYPP 
data to estimate the time varying marginal cost of electricity.  At the same time, Dr. Bidwell 
designed and directed the Graduate Program in Regulatory Economics at the State University of 
New York at Albany, where he was an adjunct professor.  Earlier in his career, he served on the 
economics faculty at Wake Forest University. 

As an expert witness, Dr. Bidwell has appeared before Federal and State courts and in 
hearings before numerous State regulatory Commissions, the U.S. Nuclear Regulatory 
Commission, the Federal Energy Regulatory Commission, the Federal Communications 
Commission, and the House of Lords.   
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EDUCATION 

 COLUMBIA UNIVERSITY 

 Ph.D. Economics, 1973 

 COLUMBIA UNIVERSITY 

 M.A. Economics, 1969 

 COLUMBIA UNIVERSITY 

 B.A. Economics, 1966 (with honors) 

EMPLOYMENT 

1999  POWER ECONOMICS, INC. 

Principal.  Dr. Bidwell has worked with various members of Power Economics for 
more than 25 years.  Since 1999, Dr. Bidwell has focused on projects that he 
could do in collaboration with the economists at Power Economics.  These 
include: assistance to the California State Legislature, litigation on prices during 
the California Energy Crisis, various projects involving cost allocation and rate 
strategy, and the structure of the Capacity Market in New England.  

1996-  BIDWELL ASSOCIATES, INC.   

  President.  At Bidwell Associates, Inc., Dr. Bidwell provides advice and expert 
testimony on matters pertaining to the electricity industry, its regulation, and its 
movement toward a more competitive industry structure.   

1985-1996 NATIONAL ECONOMIC RESEARCH ASSOCIATES, INC. 

  Vice President.  At NERA, Dr. Bidwell directed projects, conducted studies and 
presented testimony on behalf of Independent Power Producers, electric and 
telephone utilities and on behalf of customers of regulated utilities.  He performed 
market and cost studies in merger and antitrust cases and advised clients on issues 
pertaining to the privatization and alternative industrial structures in the US and in 
the UK. 

1978-1985 NEW YORK STATE PUBLIC SERVICE COMMISSION. 

  Chief of Regulatory Research.  During his more than seven years on the staff of 
the New York State Public Service Commission, Dr. Bidwell developed methods 
for measuring and analyzing economic costs and marginal costs, which are now 
used in rate setting.  He has been responsible for the further application of 
economic theory to regulation and to ratemaking involving the areas of electric 
utilities, telecommunications, water and gas.    
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1981-1985 STATE UNIVERSITY OF NEW YORK AT ALBANY 

  Adjunct Professor.  Dr. Bidwell designed and directed the Graduate Program in 
Regulatory Economics at the State University of New York at Albany where he 
was an Adjunct Professor of Economics.   

1973-1978 WAKE FOREST UNIVERSITY 

  Assistant Professor.  Dr. Bidwell taught courses in microeconomic theory, 
economic growth and development, international trade, and industrial 
organization. 

1970-1973 COLUMBIA UNIVERSITY 

  Preceptor in Economics 

 

PROFESSIONAL ACTIVITIES 

  The American Economic Association 

  The Royal Economic Society 

  The International Association for Energy Economics 

  The American Bar Association  
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RECENT ACTIVITIES  (Publications) 

“Will NETA Ensure Generation Adequacy?” with Alex Henney.  Platts Power UK, Issue 
122, April 2004, McGraw Hill, London.  This article is the first part of the study listed next. 

“Will NETA Ensure Generation Adequacy?” with Alex Henny.  This study was supported 
by various organisations including Energywatch.  April 29, 2004.  The first third of this study 
has been published in Power UK.  

“Reliability Options:  A Market-Oriented Approach to Long-Term Adequacy.”  The 
Electricity Journal, Vol. 18, Issue 5, June 2005. 

RECENT ACTIVITIES  (Reports and presentations)  

“Assuring Resource Adequacy.”  Report and presentation to the Amsterdam Power 
Exchange.  Amsterdam, September, 2003. 

“Assuring Resource Adequacy.”  Report and presentation to the Ministry of Energy, the 
Hague, October, 2003. 

“Assuring Resource Adequacy and Market Stability.”  Presentation to NordPool, Helsinki, 
November, 2003. 

“Report on Power Sector Reform Alternatives in Thailand,” with Carl Pechman, prepared  
for Probe International, December 7, 2003.  

“Generation Adequacy Study for European Regulators,” with Alex Henney.  This 
confidential study consists of three reports, Report 1: A Review of Practices and Proposals in 
Various Jurisdictions;  Report 2: The Behaviour of Energy-Only Markets: Will They Ensure 
Generation Adequacy?  Report 3: The RO Method of Assuring Adequacy.  August 2005 

RECENT ACTIVITIES  (Testimony)  

FERC   FERC 95 Rebuttal Testimony (with Carl Pechman) on behalf of 
The California Parties before the Federal Energy Regulatory 
Commission in San Diego Gas & Electric Company, 
Complainant v. Sellers of Energy and Ancillary Services into 
Markets Operated by the California Independent System 
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Operator Corporation and the California Power Exchange 
(Dockets EL00-95-045, EL00-98-042)  February 2002 

 
FERC  Rebuttal Testimony on behalf of Public Utility District No. 1 of 

Snohomish County, WA, and Southern California Water 
Company.  FERC Docket Nos. EL02-26-000, et al.  September 
2002. 

 
FERC  Prepared Direct Testimony on behalf of PacifiCorp.  Docket 

Nos. EL02-80-000, et al.  October 2002. 
 
FERC  Prepared Rebuttal Testimony on behalf of PacifiCorp.  Docket 

Nos. EL02-80-000, et al.  November 2002. 
 
FERC  Prepared Direct Testimony of Miles O. Bidwell, Ph.D. on behalf 

of the City of Tacoma and the Port of Seattle, Washington.  
Docket No. EL01-10-005.  March 2003  

 
FERC  Prepared Direct and Answering Testimony of Carl Pechman and 

Miles Bidwell on behalf of the Connecticut Department of 
Public Utility Control, et al.  Docket No. ER03-563-030.  
November 4, 2004 

 
FERC  Prepared Cross Answering Testimony of Miles Bidwell and Carl 

Pechman on behalf of the Connecticut Department of Public 
Utility Control, et al.  Docket No. ER03-563-030.  January 10, 
2005  
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SELECTED SPEECHES 

"Using Marginal Costs in Electric Rate Design." Presented at the Second NARUC Biennial 
Regulatory Information Conference, Ohio State University, Columbus, Ohio, September 1980. 

"Optimal Rate Structure:  An Empirical Examination."  Presented at the Workshop on 
Regulatory Economics, Rutgers University, Newark, New Jersey, March 1981. 

"Efficiency and Equity of Kilowatt and Kilowatt Hour Charges: An Empirical 
Examination." Presented at the Annual Conference of the Advanced Workshop in Regulation 
and Public Utility Economics, Mohonk Mountain House, New Paltz, New York, June 3-4, 1982. 

"Deriving an Appropriate Capital Carrying Charge in a Time of Inflation."  Presented at the 
Third NARUC Biennial Regulatory Information Conference, Ohio State University, Columbus, 
Ohio, September 1982. 

"Efficient Pricing for Cogenerators:  Marginal Energy Cost and Power Pool Contracts."  
Proceedings of the Third NARUC Biennial Regulatory Information Conference, with Mark 
Reeder, Ohio State University, Ohio, September 1982. 

"Marginal Cost Analysis and Rate Base Allocation Under Suboptimal Inflationary 
Conditions."  Presented at the 1983 Rate Symposium on Problems of Regulated Industries, 
Kansas City, Missouri, February 6-9, 1983. 

"Optimal Prices, Economic Depreciation, and Regulated Utilities."  Presented at the 23rd 
Annual Iowa State Regulatory Conference, Ames, Iowa, May 1984. 

"Avoiding Rate Shock:  The Search for Optimal Intertemporal Cost Allocation."  Presented 
at the Institute of Public Utilities Fifteenth Annual Conference, 1984. 

"Regulatory Guidelines for Pricing Electricity in Times of Excess Capacity."  Presented at 
the Michigan State University Public Utility Papers, 1985. 

"The Significance of Economic Depreciation for the Future Viability of the Bell Operating 
Companies."  Talk given at the Touche Ross Conference on Capital Recovery in 
Telecommunications, Washington, D.C.  October 24-25, 1985. 

"Indexing Electric Utility Rates."  Presented at the February 18-19, 1987, Energy Research 
Group Meeting. 
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"Depreciation Policy in a Competitive Environment."  Presented at a conference sponsored 
by NERA at Camelback Inn, Scottsdale, Arizona, March 4-7, 1987. 

"U.S. Economic Regulation of Electricity."  Presented in London, England, June 26, 1987. 

"Equity Versus Efficiency."  Presented at Innovative Pricing Conference, Syracuse, New 
York, September, 1988. 

"Marginal Cost and Bad Fish."  Presented at the conference of Industrial Energy Bulletin, 
New York, New York, 1989. 

"From Revenue Requirements To Rates: An Economist's Perspective." Continuing 
Education Lecture sponsored by the Ohio Bar Association, May 15, 1989. 

"Regulatory Scrutiny of Marketing Expenses:  Competitive Necessity vs. Regulatory Hang 
Ups."  Presented at NERA Telecommunications Seminar, Scottsdale, Arizona, April 12-14, 
1989. 

"Are New York's Demand Side Management Programs Economic?" Presented at the 
Multiple Intervenors' Annual Meeting, Syracuse, November 1-2, 1989. 

"Measuring The Value Of Unserved Energy."  Presented at the March 13-14, 1990, Energy 
Research Group Meeting in Washington, D.C. 

"Price Discrimination Is Not Hazardous To Your Health." Presented at the Conference on 
"Problems of Mixed Competitive and Regulated Markets:  The Issue Of Undue Price 
Discrimination" in Windsor, England, May 19, 1990. 

"Estimating Customer Preferences." Presented at NERA, U.K., May 21, 1990. 

"The Value of Unserved Energy—Revealed." Presented at the June 26-27, 1990 Energy 
Research Group Meeting in Washington, D.C. 

"An Analysis of New Rate Design Techniques."  Presented at the Multiple Intervenors’ 
1990 Annual Meeting, Syracuse, New York. 

"The Value of Reliability and Least Cost Planning." Presented at the 1991 Electric Utility 
Business Environment Conference & Exhibition, Denver, CO, March 20-22, 1991. 

"Measuring the Value of Reliability." Presented at the 1991 Marginal Cost Working Group 
Seminar, Seattle, WA, April 25, 1991. 



 
  

 

- 8 -  

"Less is More."  Presented at the 1991 Annual Multiple Intervenors’ Meeting in Syracuse, 
New York, October 30, 1991. 

"Accurate Depreciation Rates And Rapid Amortization Benefit Customers (Or Everything 
You Always Wanted To Know About Depreciation But Were Afraid To Ask)."  Presented at the 
Minnesota Public Utilities Commission, March 9, 1992. 

"Is Environmentalism Good for Business?"  A talk at the Economic Recovery & 
Environmental Responsibility Conference.  Presented by Sound Waters & SACIA, The 
Southwestern Area Commerce & Industry Association, May 13, 1992. 

"Green Economics."  A speech presented at the Green & Clean 6th Annual Corporate 
Breakfast Forum, Greenwich, Connecticut, October 28, 1992. 

"Opportunities and Challenges in Privatization."  A talk presented at the 2nd Annual 
European Business Conference, Chicago, IL, May 1, 1993. 

"Rockets & Feathers:  The Asymmetry of Response to Telephone Price Change."  Presented 
at the Advanced Workshop in Regulation and Public Utility Economics Twelfth Annual 
Conference, Cape Cod, Massachusetts, May 26-28, 1993. 

"Opening the Flood Gates of Competition—Industrial Customers and Independent Power 
Producers' Stake in Competitive Electricity Supply." Presented at the IPPNY Annual 
Membership Meeting and Conference, Albany, October 6, 1993. 

"Issues In Incentive Regulation:  Theory Versus Practice." Presented at the Rutgers 
Research Seminar, "Incentive Regulation for Public Utilities," in Newark, New Jersey, October 
22, 1993. 

"Retail Wheeling and the Future US Electricity Industry." Presented at the National 
Independent Energy Producers Winter Quarterly Meeting, in Washington, DC, January 25, 1994. 

"Measuring the Value of Unserved Energy." Presented at the Advanced Workshop in 
Regulation and Public Utility Economics at Rutgers University in Newark, New Jersey, April 15, 
1994. 

"Restructuring the Electricity Industry." Presented at "Markets in Motion."  Independent 
Power Producers of New York's Annual Spring Legislative Conference in Albany, May 18, 
1994. 
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"Rockets & Feathers II:  Empirical Estimation of Asymmetric Response and Reconciliation 
of Asymmetric Behavior with Classical Utility Theory."  Presented at the Advanced Workshop 
in Regulation and Public Utility Economics Thirteenth Annual Conference, Newport, Rhode 
Island, May 25-27, 1994. 

“International Lessons for Electricity Restructuring.” Presented to the Economic Planning 
Institute, Government of Japan, Tokyo, Japan, March 1995. 

“Reduce Stranded Cost – Restructure Rates.” Presented before Parties to the New York 
Public Service Commission Competitive Opportunities Docket, Albany, New York, May 3, 
1995. 

“Rules For A Speedy And (Less) Painful Transformation To Competition,” presented at the 
Advanced Workshop in Regulation and Public Utility Economics 14th Annual Conference, 
Newport, Rhode Island, May 26, 1995. 

“Accommodation of the System to IPPs with Open Access.” Presented at the III Workshop 
on Independent Power Production in Brazil, Belo Horizonte, Brazil, June 30, 1995. 

“Promoting Electricity Consumption to Ease the Transition into Competition.” Presented at 
the 107th Annual Convention, Regulatory, Symposium, National Association of Regulatory 
Utility Commissioners, New Orleans, Louisiana, November 13, 1995. 

“Stranded Costs: There is a Solution.” Presented at the Rutgers University Advanced 
Workshop in Regulation and Public Utility Economics, Newark, New Jersey, November 17, 
1995. 

“Update on Electricity Restructuring Across the Northeast.” Presented at the New Jersey 
Business & Industry Association, Business to Business Seminar, Shrinking Your Electric Bill: 
How Your Business Can Save Money on Electric Bills, Jamesburg, New Jersey, December 12, 
1995. 

“How to Minimize Stranded Costs Through Rate Restructuring.” Presented before a 
conference of the Parties to the New York Public Service Commission, Competitive 
Opportunities Docket, Albany, New York, February 14, 1996. 

“Structuring Markets--Finding the Optimal Amount of Regulation.” Presented at the Rutgers 
Research Seminar, Pricing and Regulatory Innovations Under Increasing Competition, in 
Newark, New Jersey, May 3, 1996. 
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“Market Clearing Prices on Peak Days,” with Mark Reeder, presented at the Advanced 
Workshop in Regulation and Public Utility Economics, 15th Annual Conference, Lake George, 
New York, May 30, 1996. 

“Market Power Issues.”  Presented at the Independent Power Producers of New York’s 11th 
Annual Fall Conference, Albany, New York, September 25, 1996. 

“Norway and England Have Very Different Electricity Market Structures: We Can Learn 
From Both.”  Presented at the 1996 Multiple Intervenors Annual Membership Meeting, 
Syracuse, New York, October 1996.  

“Creating New Markets: The Role of ISO’s, Power Exchanges, and Reliability.” Presented 
at the Rutgers University Advanced Workshop in Regulation and Competition, Newark, New 
Jersey, April 1997. 

“Transmission System Planning and Investment:  Can a Private Market Determine and 
Provide the Investments That Minimize System Costs?” Presented at the IBC Group’s Reliability 
for Competitive Power Conference, San Francisco, California, September 29-30, 1997. 

“Driving on the Same Side of the Road—Avoiding Collisions on the Road to Competition.” 
Presented at the Independent Power Producers of New York’s 12th Annual Fall Conference, 
Albany, New York, October 8, 1997. 

“Marginal Cost Methods for Electric Utilities.” Co-taught NERA Course with Dr. Hethie 
Parmesano, Redondo Beach, California, October 20-22, 1997. 

 

PUBLICATIONS AND CONSULTING REPORTS 

"The Family Labor Supply Decision:  A Trade Model." Ph.D. dissertation, Columbia 
University, 1973. 

"The Price of Children and Factor Reversals."  Atlantic Economic Journal, Vol. II, Number 
2, November 1974. 

"Family Structure, The Marriage Market, and Time Allocation."  Atlantic Economic 
Journal, Vol. III, Number 2, November 1975. 

"Comments on the Economic Impact of Damming the New River."  United States 
Department of the Interior, Bureau of Outdoor Recreation, Washington, D.C. Final 
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Environmental Statement Proposed South Fork New River National Wild and Scenic River, 
pages 500-503, 1976. 

"Comment on Interactions Between Population and Environment."  Atlantic Economic 
Journal, Vol. IV, 1976. 

“A Peak Load Pricing Policy for North Carolina Utilities.”  Carolina Planning, Vol. III, 
Number 1, pages 16-22, Winter 1977.  

"Some Thoughts on Social Responsibility and Scientists."  Spring, Vol. I, Winston-Salem, 
North Carolina, November 1977. 

"Efficient Pricing for Cogenerators:  Marginal Energy Cost and Power Pool Contracts."  
Proceedings of the Third NARUC Biennial Regulatory Information Conference, with Mark 
Reeder, Ohio State University, Ohio, September 1982. 

"Avoiding Rate Shock:  The Search for Optimal Intertemporal Cost Allocation."  Changing 
Patterns in Regulation, Markets, and Technology:  The Effect on Public Utility Pricing.  
Proceedings of the Institute of Public Utilities Fifteenth Annual Conference, Michigan State 
University Public Utilities Papers, 1984, P.C. Mann and H.M. Trebing, eds., pages 481-507. 

"Regulatory Guidelines for Pricing Electricity in Times of Excess Capacity."  The Impact of 
Deregulation and Market Forces on Public Utilities:  The Future Role of Regulation.  Michigan 
State University Public Utility Papers, 1985, P.C. Mann and H.M. Trebing, eds., pages 455-470. 

"The Shortage Cost of Electricity Supply."  Report for the Long Island Lighting Company, 
August 1986. 

"Is Shoreham's Operation Economic?"  Report for the Long Island Lighting Company, 1986. 

"Indexing Electric Utility Rates."  Proceeding of the February 18-19, 1987, Energy Research 
Group Meeting. 

"Depreciation Policy in a Competitive Environment."  Proceedings of NERA Seminar 
Telecommunications in a Competitive Environment (March 1987). 

"U.S. Economic Regulation of Electricity."  Proceeding of Seminar in London, England, 
June 26, 1987. 

"Report to Oglethorpe Power Corporation on the Optimal Generation Expansion Plan."  
Report to Oglethorpe Power Corporation, 1987. 
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"Will a Government Takeover of LILCO Save Money for Consumers:  An Update."  Report 
for the Long Island Lighting Company, 1987. 

"Methods for Measuring the Costs of Service Interruptions and the Demand for Interruptible 
Rates."  Study Proposal for Long Island Lighting Company, 1987. 

"Economic Impact of a Premature Shutdown of the Vermont Yankee Nuclear Plant."  Report 
for the Vermont Yankee Nuclear Power Corporation, May, 1988. 

Report to Dayton Power & Light Company on DP&L's avoided costs and the optimal 
amount and pricing of cogeneration, June, 1988. 

"Need For The Halfmoon Cogeneration Project."  Report for Inter-Power of New York, Inc., 
on the economic value of and "need" for the Halfmoon Cogeneration Project, September, 1988. 

"Equity Versus Efficiency," Proceeding of Innovative Pricing Conference, Syracuse, New 
York, September, 1988. 

"Marginal Cost and Bad Fish," Proceedings of Conference, Industrial Utilities:  Redefining 
The Relationship.  Industrial Energy Bulletin, New York, New York  1989. 

"New Directions In Telecommunications Planning" (Confidential Report) April, 1989. 

"Regulatory Scrutiny of Marketing Expenses Competitive Necessity vs. Regulatory Hang 
Ups," proceeding of NERA Seminar Telecommunications In A Competitive Environment, April 
1989. 

"Comments on the Energy Efficiency Options Study Prepared for the Iowa State Utilities 
Board by Morgan Systems Corporation."  Report for Iowa Electric Light & Power Company, 
November 16, 1989. 

"Evaluating a Public Utility's Investments," Public Utilities Fortnightly, May 10, 1990. 

"The Value of Reliability and Least Cost Planning," proceedings of 1991 Electric Utility 
Business Environment Conference & Exhibition, Denver, CO, March 20-22, 1991. 

"Optimal Pricing of Water," report for Long Island Water Company, March 4, 1991. 

"Illuminating Externalities," Letter to the Editor, Public Utilities Fortnightly, April 1, 1991. 

"Measuring the Value of Reliability," proceedings of 1991 Marginal Cost Working Group 
Seminar, Seattle, WA, April 25, 1991. 



 
  

 

- 13 -  

"Public Disclosure of Bids and Bidders," report prepared for New York Telephone, June, 
1991.  (Confidential) 

"An Overview of Public Utility Regulation in the United States," prepared for NERA 
London as part of a paper for the Sydney, Australia Water Board, July 1991. 

"The Price Elasticity of Demand for Touchtone," a report for New York Telephone 
Company, July, 1991. (Confidential) 

"The Privatization of Pakistan's Telephone Services:  Outline of Economic Issues," prepared 
for the Government of Pakistan, August 13, 1991. 

"The Time-Differentiated Marginal Costs of New York State Electric and Gas Corporation," 
prepared for New York State Electric and Gas Corporation, August 27, 1991. 

"A Study of Demand for Optional New York Telephone Residence Services," prepared for 
New York Telephone Company and Telesector Resources Group, Inc., August, 1993 

"Efficient Imputation and Transfer Pricing:  Past, Present, and Future." Prepared for 
NYNEX Corporation, October 21, 1993. 

"The Value of Unserved Energy." Prepared for the Los Angeles Department of Water and 
Power, April 8, 1994. 

"The Indexation of Shipping Costs." Prepared for Burmah Gas Transport LTD, November 
17, 1994. 

"Issues In Incentive Regulation: TFP in State Regulatory Reform—Theory Versus Practice," 
Incentive Regulation for Public Utilities, pages 185-213, Michael A. Crew, Ed., Kluwer 
Academic Publishers, Boston, 1994. 

“An Analysis of Asymmetric Demand Response to Price Changes: The Case of Local 
Telephone Calls,” with Bruce X. Wang and J. Douglas Zona, Journal of Regulatory Economics, 
pages 285-298, Michael A. Crew, Ed., Kluwer Academic Publishers, Boston, 1995. 

“How to Reduce Stranded Costs?” Prepared for Southern California Edison, April, 1995. 

“Survey Of Studies On The Elasticity Of Demand For Electricity,” with P. Della Valle. 
Prepared for Southern California Edison, August 1, 1995. 
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“Transmission Congestion and Pricing.” Appendix to the New York Public Service 
Commission’s Final Report on Electricity Competition, September 1995. 

“Report on Preliminary Evaluation of Purchased Electricity Pass Through Cost Issue in 
Connection with GDRRA/MWE Litigation and Proposed Study Plan,” with L. Guth, December 
14, 1995 

“Restructure Rates to Cut Stranded Costs,” with P. Della Valle, The Electricity Journal, 
December 1995. 

“Structuring Markets--Finding the Optimal Amount of Regulation,” in, Pricing and 
Regulatory Innovations Under Increasing Competition, Michael A. Crew, Ed., Kluwer 
Academic Publishers, Boston, 1996 

Report on the Electricity Industry Structure in the United States and the UK, prepared for 
the Queensland Electricity Reform Unit, Brisbane, Australia, August 1997.  

“Reforming the Pool of England & Wales,” with Alex Henney.  Report for the Minister for 
Energy, Science & Industry and Pool Members, November 1997. 

“A Demand Response Will Lower Peak Prices,” with Carl Pechman, Duane Chapman, Tim 
Mount, prepared for Multiple Interveners for presentation to the New York Independent System 
Operator, January 18, 2001. 

“The California Electricity Crisis: A Report To the Building Owners And Managers 
Association (BOMA) of California,” with Carl Pechman, prepared for BOMA California, March 
19, 2001.  

“Assuring Resource Adequacy.”  Report and presentation to the Amsterdam Power 
Exchange.  Amsterdam, September, 2003. 

“Assuring Resource Adequacy.”  Report and presentation to the Ministry of Energy, the 
Hague, October, 2003. 

“Assuring Resource Adequacy and Market Stability.”  Presentation to NordPool, Helsinki, 
November, 2003. 

“Report on Power Sector Reform Alternatives in Thailand,” with Carl Pechman, prepared 
for Probe International, December 7, 2003. 
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“Will NETA Ensure Generation Adequacy?” with Alex Henney. Platts Power UK, Issue 
122, April 2004, McGraw Hill, London.  This article is the first part of the study listed next. 

“Will NETA Ensure Generation Adequacy?” with Alex Henny.  This study was supported 
by various organisations including Energywatch.  April 29, 2004.  The first third if this study has 
been published in Power UK.  

“Reliability Options:  A Market-Oriented Approach to Long-Term Adequacy.”  The 
Electricity Journal, Vol 18, issue 5, June 2005  

“Generation Adequacy Study for European Regulators,” with Alex Henney.  This 
confidential study consists of three reports, Report 1: A Review of Practices and Proposals in 
Various Jurisdictions;  Report 2: The Behaviour of Energy-Only Markets: Will They Ensure 
Generation Adequacy?  Report 3: The RO Method of Assuring Adequacy.  August 2005 
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TESTIMONY 

N.C. Utilities Commission "Electricity Pricing."  Expert witness testimony before the North 
Carolina Utilities Commission, Raleigh, North Carolina, 
December 18, 1975.   

N.C. Utilities Commission "Rebuttal Testimony to Duke Power Testimony of Forecasting 
Future Electricity Demand."  Expert witness testimony before 
the North Carolina Utilities Commission, Raleigh, North 
Carolina, January 27, 1976. 

U.S. Nuclear Regulatory 
Commission "Projecting Future Demand for Electricity."  Expert witness 

testimony before United States Nuclear Regulatory Commission 
hearings on the proposed Duke Power Company Perkins Station 
(includes original econometric analysis of electricity demand in 
North Carolina).  Mocksville, North Carolina, April 27, 1976. 

U.S. Nuclear Regulatory 
Commission Additional expert testimony on econometric models and 

applications, United States Nuclear Regulatory Commission 
hearings, Mocksville, North Carolina, April 29, 1976. 

N.C. Utilities Commission "The Use of Econometrics in Forecasting Electricity Demand."  
Expert witness testimony presented before the North Carolina 
Utilities Commission in hearings on the Investigation, Analysis 
and Estimation of Future Growth in the Use of Electricity, 
Raleigh, North Carolina, January 25, 1977. 

U.S. Nuclear Regulatory 
Commission "The Future Demand for Electricity and the Misuse of 

Forecasting Methodology."  Expert witness testimony presented 
before the United States Nuclear Regulatory Commission, 
Charlotte, North Carolina, March 10, 1977. 

NYPSC Case 27350 New York Telephone—1978. 

NYPSC Case 27344 Orange & Rockland Utilities—1979. 
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NYPSC Case 27215-16 Niagara Mohawk Power Corporation—1979. 

NYPSC Case 27353 Consolidated Edison Company—1980. 

NYPSC Case 27353 Consolidated Edison Company—1980 (Rebuttal). 

NYPSC Case 27626 Central Hudson Gas & Electric Corporation—1980. 

NYPSC Case 27909 Orange & Rockland Utilities—1981. 

NYPSC Case 27986 Niagara Mohawk Power Corporation—1981. 

NYPSC Case 27774 Long Island Lighting Company—1982. 

NYPSC Case 28525 Long Island Lighting Company—Shoreham 1983. 

NYPSC Case 28470 Central Hudson Gas & Electric Corporation—1983. 

NYPSC Case 28598 Niagara Mohawk—Imprudence 1984. 

NYPSC Case 29069 Niagara Mohawk 1985—Nine Mile II Phase In. 

NYPSC Case 29433 Central Hudson Gas and Electric Corporation—1987. 

NYPSC Case 29541-42 New York State Electric & Gas Corporation—1987. 

NYPSC Case 29541-42 New York State Electric & Gas Corporation—1987 (Rebuttal). 

NYPSC Case 29469 New York Telephone—1987 (Reply). 

Minnesota PUC 
Docket P-421/CI-86-354 Northwestern Bell—1987 (Rebuttal). 

NYPSC Case 29674-76 Rochester Gas & Electric—1987. 

NYPSC Case 29674-76 Rochester Gas & Electric—1988 (Surrebuttal). 

NYPSC Case 29670-71 Niagara Mohawk Power Corporation—1988 (Rebuttal). 

Federal Court Expert's Report and Deposition Testimony in the United States 
District Court for the Eastern District of New York, In Re:  
LILCO Securities Litigation, on materiality and causation, 1988. 
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Federal Court Expert's Report and Deposition Testimony in the United States 
District Court for the Eastern District of New York, In Re:  
LILCO RICO litigation, on materiality, 1988. 

New York State Board on 
Electric Generation Siting Testimony on Certificate of Environmental Compatibility and 

Public Need—1988. 

NYPSC Case 88-E-077 Central Hudson Gas & Electric Corporation—1988. 

NYPSC Case 88-E-077 Central Hudson Gas & Electric Corporation—1988 (Rebuttal). 

PSC Article  
VIII Application Halfmoon Cogeneration Project—9/88. 

Federal Court Long Island Lighting Company:  Testimony and Expert Report 
before the U.S. District Court for the Eastern District of New 
York, County of Suffolk v. LILCO, et al., concerning the 
materiality of charges against LILCO in a RICO action, 
November 1988. 

NYPSC Case 28860 New York Telephone Company—1988 

Federal Court Long Island Lighting Company:  Testimony and Expert Report 
before the U.S. District Court for the Eastern District of New 
York, Suffolk County, et. al. v. Long Island Lighting Company, 
et. al., concerning the expected time required for a nuclear 
power plant to go from fuel load to commercial operation, 
January, 1989. 

Case No.: 88-T-132 Pursuant to Article VII of the Public Service Law, New York 
Public Service Commission.  Testified on behalf of Empire State 
Pipeline before the New York Public Service Commission on 
"Need," competition, economically efficient rate structures and 
depreciation, March, 1989. 

FERC, Case ER88-630-000, 
ER88-631-000, and 
ER89-38-000 New England Power Company—4/89 (Rebuttal).  Testimony on 

the economic efficiency of marginal cost pricing of electricity.  
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This testimony supported the first successful FERC decision 
allowing marginal cost pricing of wholesale electricity. 

NYPSC Case  89-F-107 Central Hudson Gas & Electric Company—October 6, 1989. 

NYPSC Case  89-F-107 Central Hudson Gas & Electric Company—October 19, 1989 
(Additional Direct). 

NYPSC Case 89-E-166 Rochester Gas & Electric Corporation on behalf of Multiple 
Intervenors—December 15, 1989. 

Missouri Case TR-89-196 Contel of Missouri, Inc.—December 29, 1989 (Surrebuttal). 

VT PSC Docket No. 5372 Central Vermont Public Service Corporation—February 8, 1990 
(Rebuttal). 

Iowa Docket No. RPU-89-9 Iowa Electric Light and Power Company—March 8, 1990 
(Rebuttal). 

NYPSC Case No. 80010 Inter-Power of New York, Incorporated—April 13, 1990 
(Rebuttal). 

NYPSC Case 89-E-175,  
   89-E-176 Orange & Rockland Utilities, Inc. on behalf of Multiple 

Intervenors—April 19, 1990. 

NYPSC Case No. 80010 Inter-Power of New York, Incorporated—April 27, 1990 
(Supplemental). 

NYPSC Case No. 90-C-0191 New York Telephone Company—July 24, 1990 (Rebuttal). 

NYPSC Case No. 80010 Inter-Power of New York, Incorporated—July 30, 1990 
(Rebuttal). 

NYPSC Case No. 90-C-0191 New York Telephone Company—August 3, 1990 (Rejoinder). 

NYPSC Case 90-E-0647, 
   90-E-1648 & 90-G-0649 Rochester Gas & Electric Corporation on behalf of Multiple 

Intervenors—December 3, 1990.  

NYPSC Case 90-E-0647, 
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   90-E-1648 & 90-G-0649 Rochester Gas & Electric Corporation on behalf of Multiple 
Intervenors—December 3, 1990 (Rebuttal). 

NYPSC Case 91-W-0505 Long Island Water Corporation—May 15, 1991 (Direct). 

NYPSC Case 91-W-0505 Long Island Water Corporation—August 26, 1991 
(Supplemental Direct). 

NYPSC Case 91-E-0506 Central Hudson Gas & Electric Corporation on behalf of 
Multiple Intervenors—September 20, 1991 (Direct Testimony). 

NYPSC Case 91-W-0505 Long Island Water Corporation—October 10, 1991 (Rebuttal). 

NYPSC Case Nos. 
91-E-0785, 91-E-0766 
& 91-G-0767 Rochester Gas & Electric Corporation—December, 1991 

(Rebuttal). 

NYS Regulatory Filing A section of a filing before the New York State Regulatory 
Commission.  The section presents and explains the cost and 
demand models used to calculate the effects of the rate 
restructuring and explains why the restructuring will increase 
the economic welfare of New York Telephone customers—June 
5, 1992 

NYPSC Case Nos. 
92-T-0114 & 92-T-0252 Independence Station-Clay 345kV Transmission Line Project—

November 4, 1992 (Rebuttal Testimony). 

NYPSC Case Nos. 
92-T-0114 & 92-T-0252 Independence Station-Clay 345kV Transmission Line Project—

November 4, 1992 (Additional Rebuttal Testimony). 

NYPSC Case Nos. 
92-E-0814 & 88-E-082 Niagara Mohawk Power Corporation Petition for Approval of 

Curtailment Procedures and Proceeding on Motion of the 
Commission to Establish Conditions Governing Curtailment 
Clauses in Contracts for On-site Generation—February 24, 1993 
(Direct Testimony on behalf of Falcon Seaboard Power 
Corporation.) 
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NYPSC Case Nos. 
92-E-0814 & 88-E-082 Niagara Mohawk Power Corporation Petition for Approval of 

Curtailment Procedures and Proceeding on Motion of the 
Commission to Establish Conditions Governing Curtailment 
Clauses in Contracts for On-site Generation—March 19, 1993 
(Rebuttal Testimony on behalf of Falcon Seaboard Power 
Corporation.) 

NYPSC Case Nos. 
92-E-1055 & 92-G-1056 Central Hudson Gas & Electric Corporation on behalf of 

Multiple Intervenors—March, 1993 (Direct Testimony) 

NYPSC Case Nos. 
92-E-1055 & 92-G-1056 Central Hudson Gas & Electric Corporation on behalf of 

Multiple Intervenors—April, 1993 (Rebuttal Testimony) 

NYPSC Case Nos. 
92-E-1055 & 92-G-1056 Central Hudson Gas & Electric Corporation on behalf of 

Multiple Intervenors—April, 1993 (Additional Rebuttal 
Testimony) 

Georgia PSC 
Docket No. 4451-U Atlanta Gas Light Company—September 2, 1993 (Rebuttal 

Testimony) 

FCC Case No. ENF-93-44 BellSouth Corporation, BellSouth Telecommunications, Inc. & 
BellSouth Enterprises, Inc.—November 1, 1993—Petition to 
Impose Conditional Grant to Create a Competitive Market, or 
Deny as Filed (Affidavit) 

Georgia PSC 
Docket No. 4132-U Atlanta Gas Light Company—December 30, 1993 (Direct 

Testimony) 

NYPSC Case 
No. 94-E-0136 Sithe Independence Station—May 20, 1994—Petition for 

Original Certificates of Public Convenience and Necessity 
Under Public Service Law ¶ 68 to Provide Electric Service to 
Alcan Rolled Products Company and Liberty Paperboard, L.P. 
(Direct Testimony) 
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NYPSC Case 
No. 94-E-0136 Sithe Independence Station—June 24, 1994—Petition for 

Original Certificates of Public Convenience and Necessity 
Under Public Service Law ¶ 68 to Provide Electric Service to 
Alcan Rolled Products Company and Liberty Paperboard, L.P. 
(Rebuttal Testimony) 

Vermont Public Service 
Board - Docket No. 5744 Green Mountain Power Corporation on behalf of International 

Business Machines Corporation (IBM)—August 1, 1994—
Petition of Green Mountain Power Corporation for a change in 
rates.  (Direct Testimony) 

NYPSC Case Nos. 94-E-0098, 
94-E-0099 and 94-G-0100 Niagara Mohawk—August 31, 1994—Regarding Competition 

Issues on behalf of Independent Power Producers of New York, 
Inc. (Direct Testimony) 

NYPSC Case Nos. 94-E-0098, 
94-E-0099 and 94-G-0100 Niagara Mohawk—September 21, 1994—Regarding 

Competition Issues on behalf of Independent Power Producers 
of New York, Inc. (Rebuttal Testimony). 

Iowa Docket RPU-94-2 IES Industries, Inc.—December 12, 1994—Examine IES 
Industries' proposed price changes and explore the consequences 
of equalizing electricity prices throughout the IES service 
territory (Direct Testimony). 

NYPSC Case Nos. 95-E-0673 
and 95-G-0674 Rochester Gas & Electric Corporation on behalf of Multiple 

Intervenors—January, 1996 (Direct Testimony). 
NYPSC Case Nos. 95-E-0673 
and 95-G-0674 Rochester Gas & Electric Corporation on behalf of Multiple 

Intervenors—January, 1996 (Rebuttal Testimony).  
NYPSC Case No. 95-C-0341 Pole Attachment Proceedings—Policy Issues, on behalf of 

Seven Investor Owned Electric Utilities—October 28th 1996. 
NYPSC Case No. 95-C-0341 Pole Attachment Proceedings—Fact Issues, on behalf of Seven 

Investor Owned Electric Utilities—January 27th 1997. 
 
NYPSC Case Nos. 96-E-0134 
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and 96-E-0135 Proceeding on Motion of the Commission as to the Rates, 
Charges, Rules and Regulations of the Niagara Mohawk Power 
Corporation for Electric Service on behalf of IPPNY—January, 
1997. 

State of New York Supreme 
Court, County of Warren Seventeen Independent Hydro Power Producers vs. Niagara 

Mohawk Power Corporation re: contract issues—January 28th 
1997.  

NYPSC Case No. 96-E-0897 In the Matter of Consolidated Edison Company of New York, 
Inc.’s plans for electric rate/restructuring pursuant to Opinion 
No. 96-12, Direct Testimony on behalf of IPPNY and 
ENRON—February 12, 1997. 

NYPSC Case No. 96-E-0897 In the Matter of Consolidated Edison Company of New York, 
Inc.’s plans for electric rate/restructuring pursuant to Opinion 
No. 96-12, Direct Testimony re: the Proposed Settlement, on 
behalf of IPPNY and ENRON—April 8th 1997. 

NYPSC Case No. 96-E-0891 In the Matter of New York State Electric & Gas Corporation’s 
plans for electric rate/restructuring pursuant to Opinion No. 96-
12. Direct testimony on behalf of IPPNY and ENRON—
February 12th 1997. 

NYPSC Case No. 96-E-0909 In the Matter of Central Hudson Company of New York, Inc.’s 
plans for electric rate/restructuring pursuant to Opinion No. 96-
12.  Direct testimony on behalf of IPPNY and ENRON—April 
11th 1997. 

NYPSC Case No 96-E-0900 In the Matter of Orange & Rockland Utilities, Inc.  Direct 
testimony on behalf of IPPNY and ENRON.  April 24th 1997. 
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NYPSC Case No. 96-E-0891 In the Matter of New York State Electric & Gas Corporation’s 
plans for electric rate/restructuring pursuant to Opinion No. 96-
12.  Rebuttal testimony on behalf of IPPNY and ENRON—May 
5th 1997. 

NYPSC Case No. 96-E-0898 In the Matter of Rochester Gas and Electric Corporation plans 
for electric rate/restructuring pursuant to Opinion No. 96-12.  
Direct testimony on behalf of IPPNY and ENRON.  May 6th 
1997.  

FERC Docket Nos. ER97-1523-000 

and OA97-470-000 Direct testimony on behalf of Enron Power Marketing, Inc. in 
opposition to the request for market based authority by Central 
Hudson Gas & Electric Corp., et al and New York Power Pool. 
October 31st 1997. 

NYPSC Case Nos. 94-E-0098 

and 94-E-0099 In the Matter of Niagara Mohawk Power Corporation 
PowerChoice Settlement. Direct testimony on behalf of Enron 
Capital & Trade Resources Corp.  November 3rd 1997. 

NYPSC Case In the Matter of New York State Electric & Gas Corporation.  
Affidavit on behalf of New York State Electric & Gas 
Corporation, regarding measurement of customer costs and 
introducing competitive billing and metering.  April 2001. 

FERC   FERC 95 Rebuttal Testimony (with Carl Pechman) on behalf of 
The California Parties before the Federal Energy Regulatory 
Commission in San Diego Gas & Electric Company, 
Complainant v. Sellers of Energy and Ancillary Services into 
Markets Operated by the California Independent System 
Operator Corporation and the California Power Exchange 
(Dockets EL00-95-045, EL00-98-042)  February 2002 

FERC  Rebuttal Testimony on behalf of Public Utility District No. 1 of 
Snohomish County, WA, and Southern California Water 
Company.  FERC Docket Nos. EL02-26-000, et al.  September 
2002. 
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FERC  Prepared Direct Testimony on behalf of PacifiCorp.  Docket 
Nos. EL02-80-000, et al.  October 2002. 

FERC  Prepared Rebuttal Testimony on behalf of PacifiCorp.  Docket 
Nos. EL02-80-000, et al.  November 2002. 

FERC  Prepared Direct Testimony of Miles O. Bidwell, Ph.D. on behalf 
of the City of Tacoma and the Port of Seattle, Washington.  
Docket No. EL01-10-005.  March 2003 

FERC  Prepared Direct and Answering Testimony of Carl Pechman and 
Miles Bidwell on behalf of the Connecticut Department of 
Public Utility Control, et al.  Docket No. ER03-563-030.  
November 4, 2004 

FERC  Cross Answering Testimony of Carl Pechman and Miles 
Bidwell on behalf of the Connecticut Department of Public 
Utility Control, et al.  Docket No. ER03-563-030.  January 10, 
2005  

 

February, 2006 
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Qualifications 
 

1. My name is Peter Cramton. I am Professor of Economics at the University of Maryland 

and Chairman of Market Design Inc. Over the last 20 years, I have published research on 

auction theory and practice in the leading peer-reviewed economics journals. During the 

last 12 years, I have applied this research in the design and implementation of auction 

markets worldwide, especially in North America and Europe. I have led the design and 

implementation of dozens of high-stake electricity auctions in the United States, France, 

and Belgium, using the simultaneous clock format, as well as gas auctions in France and 

Germany. I have advised several energy companies on auction strategy in major energy 

and capacity auctions in the United States and Canada. I have advised several countries 

in the design and implementation of spectrum auctions. I have advised telecommunica-

tions firms on bidding strategy in more than 25 spectrum auctions (all simultaneous 

ascending auctions). Since 1998, I have advised ISO New England on electricity market 

design, and I am one of two lead experts, with Steven Stoft, retained by the ISO for the 

proposed forward capacity market in New England. I received my B.S. in Engineering 

from Cornell University and my Ph.D. in Business from Stanford University. My vita, 

which includes a list of my publications and other experience, is attached. 

Introduction 

2. I have participated fully in the development and negotiation of the capacity market 

design that is included in the proposed settlement agreement filed in Devon Power, LLC 

(FERC Docket No. ER03-563-030) on 6 March 2006. 
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3. I have reviewed the document entitled, “Settlement Agreement Resolving All Issues” 

dated 6 March 2006, and Section VI of the “Explanatory Statement,” which describes the 

Forward Capacity Market (“FCM”). 

4. The FCM provides a sound framework for a successful capacity market. The design in 

the settlement contains the essential ingredients, such as robust price formation, 

protections against monopoly and monopsony market power, and strong performance 

incentives. Market participants, and ultimately the electricity consumers of New England, 

will benefit from the important innovations in New England’s forward capacity market. 

5. The framework laid out in the settlement agreement appears sound. However, great care 

and attention to the details will be required to assure a successful implementation. 

Price Formation 

6. The FCM adopts an approach consistent with my underlying philosophy of a good 

capacity market—that it rely on the unmitigated bids of new entry for price formation.  

7. A major challenge of the auction design is assuring that the clearing price is determined 

from competitive forces, rather than the exercise of market power. The challenge is great, 

because in every year the quantity of existing capacity dwarfs the quantity of new 

capacity, the concentration of ownership is high, and the elasticity of demand is zero 

resulting in a vertical demand curve. For much of the existing capacity, going forward 

costs are small relative to the cost of new entry (CONE), as a result of substantial sunk 

costs. Thus, it is tempting for existing capacity to withhold, either physically or 

economically, to achieve a high clearing price. The FCM does a good job of mitigating 

this possibility without distorting the competitive price-setting forces. It does this in two 

ways. 
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8. First, at qualification, existing suppliers must enter all import/export, Permanent De-list, 

and De-list bids that are above .8 CONE.  For transparency, these bids are posted one day 

after the qualification bid deadline. If a unit’s Permanent De-list bid is accepted in the 

auction, the unit is not eligible to receive capacity payments in this or any future 

commitment period. Permanent De-list bids above 1.25 CONE and De-list bids above .8 

CONE must be reviewed and qualified by the ISO’s Internal Market Monitoring Unit 

before the bids are entered into the forward capacity auction. 

9. Second, the ISO conducts a descending clock auction for the required new capacity, 

recognizing bids from existing supply. The descending clock auction determines the 

clearing price paid to all capacity procured in the primary auction. Since the bids from 

existing supply are submitted at qualification, the ISO knows the quantity of new 

capacity required to reach the installed capability requirement as a function of price, 

recognizing any accepted bids from existing supply. Bids from existing supply 

(import/export, Permanent De-list, and De-list bids) at or below .8 CONE can be directly 

entered into the descending clock. These bids do not require approval of the market 

monitor and are eligible to set the price. De-list bids at or below .8 CONE may be 

rationed, if so designated by the supplier. 

10. I support this approach to price formation. It mitigates both monopoly and monopsony 

market power without interfering with the competitive process. 

Protections in the Event of Auction Failure 

11. The forward auction approach presumes that potential new projects will produce a 

competitive auction. Nonetheless, it is important to have rules that address what happens 

if the presumption is not realized. The failures can take two forms: inadequate supply and 
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insufficient competition. Inadequate supply occurs when too little new capacity 

participates in the auction to cover demand at any price; insufficient competition occurs 

when there is adequate supply, but not enough new entry to presume a competitive 

auction. 

12. The FCM has important remedies in the event of either inadequate supply or insufficient 

competition. In each case, an auction is used to the extent possible; that is, the remedy is 

limited to the zones with inadequate supply or insufficient competition. In addition, the 

remedy is chosen so as to encourage the development of new projects, since it is the 

absence of new projects that has created the auction failure. 

Performance Incentives 

13. The final key element of New England’s forward capacity market is performance 

incentives. Performance incentives are needed to motivate (1) efficient investment in the 

right mix of resource technologies and characteristics, and (2) efficient operation of 

resources. 

14. The absence of the demand side and concerns about market power have led most 

electricity markets to adopt an energy price cap. This capping of the energy spot price 

takes money from the energy market, resulting in: (1) the wrong quantity of resources, 

(2) the wrong mix of resources, and (3) the wrong operating incentives. The forward 

capacity auction gets the quantity right, but performance incentives are needed to induce 

(1) the right mix of resources, and (2) the efficient operation of resources. 

15. The FCM relies on two instruments for performance incentives: Shortage Hour 

Availability (SHA) and a Peak Energy Rent (PER) hedge. SHA restores some of the 

incentives for resource mix and better operation that have been lost to price capping. Of 
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at least equal importance, the PER hedge, though it provides no performance incentives 

beyond the spot energy market, mitigates market power in the energy market and reduces 

risk for both load and supply by shifting a large portion of compensation during times of 

scarcity from the spot energy market to the FCM. 

16. I fully support the SHA approach and PER hedge. Together they will send the correct 

price signals at times of system stress and will provide a large reduction in spot market 

power and a large reduction in risk premiums passed through to consumers. 

Conclusion 

17. The Forward Capacity Market presented in the proposed settlement agreement provides a 

sound basis for a successful capacity market. Indeed, the auction design includes 

numerous innovations that should be adopted in other regions. Market participants and 

ultimately the electricity consumers of New England will benefit from the chosen auction 

design. 

18. With respect to price formation, the design adequately addresses market power concerns 

on both the buy side and sell side of the market. The market should enjoy robust price 

formation based on the cost of new entry. The design also includes the necessary 

safeguards in the event of either inadequate supply or insufficient competition. 

19. With respect to performance incentives, the proposed settlement has the essential features 

of a good capacity market. I support the performance incentive approach adopted in 

settlement. It provides performance incentives that are adequate and stronger than the 

performance incentives seen in any other US electricity market. 
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NEPOOL PARTICIPANTS COMMITTEE 
MARCH 3, 2006 MEETING 

VOTE TALLY 
LICAP SETTLEMENT AGREEMENT 

41672064.2    

 

TOTAL 

SECTOR VOTE  

GENERATION 17.07 
TRANSMISSION  9.75 
SUPPLIER 11.38 
ALTERNATIVE RESOURCES 14.67 
PUBLICLY OWNED ENTITY 17.07 
END USER  8.53 

% IN FAVOR 78.46 
 

GENERATION SECTOR 

Participant Name Vote  
  

ANP Funding I, LLC F 
Boston Generating, LLC F 
Consolidated Edison Energy, Inc. F 
Dominion Energy Marketing, Inc. F 
Duke Energy North America, LLC F 
Entergy Nuclear Generation Company F 
FPL Energy LLC F 
Lake Road Generating Company, LP F 
Milford Power Company, LLC F 
Millennium Power Partners F 
Mirant Energy Trading, LLC F 
TransCanada Power Marketing Ltd. F 

  
IN FAVOR (F) 12 

OPPOSED (O) 0 
TOTAL VOTES 12 

ABSTENTIONS ( A) 0 
 

TRANSMISSION SECTOR 

Participant Name Vote  
  
Bangor Hydro-Electric Company O 
Boston Edison Company O 
Central Maine Power Company O 
New England Power Company F 
Northeast Utilities System Companies F 
The United Illuminating Company F 
Vermont Electric Power Company, Inc. F 
  

IN FAVOR (F) 4 
OPPOSED (O) 3 
TOTAL VOTES 7 

ABSTENTIONS (A) 0 
 

 

 

 

 

SUPPLIER SECTOR 

Participant Name Vote  
  
BOC Energy Services, Inc. O 
Citadel Energy Products, LLC A 
Constellation Energy Commodities Group, Inc. O 
Cross Sound Cable Company, LLC A 
Edison Mission Marketing and Trading A 
El Paso Merchant Energy, LP A 
Energy America, LLC O 
Epic Merchant Energy, L.P. F 
Exelon Generation, LLC F 
H.Q. Energy Services (U.S.) Inc. F 
LIPA A 
NRG Power Marketing, Inc. F 
PPL EnergyPlus, LLC A 
PPM Energy Inc. F 
Strategic Energy Ltd. F 
Unitil Corporation Participant Cos. A 
  

IN FAVOR (F) 6 
OPPOSED (O) 3 
TOTAL VOTES 9 

ABSTENTIONS (A) 7 
 

ALTERNATIVE RESOURCES SECTOR 

Participant Name Vote  

Renewable Generation Sub-Sector  

Calpine Energy Services, LP F 
Gas Recovery Systems, Inc. F 
Indeck Maine  F 
Ridgewood Rhode Island F 
  
Distributed Generation Sub-Sector  
Pinpoint Power LLC F 
Seneca Energy II, LLC F 
  
Load Response Sub-Sector  
Conservation Services Group F 
Energy Federation Inc. F 
  

IN FAVOR (F) 8 
OPPOSED (O) 0 
TOTAL VOTES 8 

ABSTENTIONS (A) 0 



NEPOOL PARTICIPANTS COMMITTEE 
MARCH 3, 2006 MEETING 

VOTE TALLY 
LICAP SETTLEMENT AGREEMENT 

41672064.2    

 

PUBLICLY OWNED ENTITY SECTOR 

Participant Name Vote  
  
Ashburnham Municipal Light Plant A 
Belmont Municipal Light Department A 
Boylston Municipal Light Department A 
Braintree Electric Light Department A 
Chicopee Municipal Lighting Plant A 
Concord Municipal Light Plant A 
Conn. Municipal Electric Energy Cooperative F 
Danvers Electric Division A 
Georgetown Municipal Light Dept. A 
Groton Electric Light Department A 
Hingham Municipal Lighting Plant A 
Holden Municipal Light Department A 
Holyoke Gas & Electric Department A 
Hudson Light and Power Department A 
Hull Municipal Lighting Plant A 
Ipswich Municipal Light Department A 
Littleton (MA) Electric Light Department A 
Mansfield Municipal Electric Department A 
Marblehead Municipal Light Department A 
Mass. Municipal Wholesale Electric Co. A 
Middleborough Gas and Electric Dept. A 
Middleton Municipal Electric Dept. A 
North Attleborough Electric Department A 
Pascoag Utility District A 
Paxton Municipal Light Department A 
Peabody Municipal Light Plant A 
Rowley Municipal Lighting Plant A 
Shrewsbury's Electric Light Plant A 
Sterling Municipal Electric Light Dept.  A 
Taunton Municipal Lighting Plant A 
Templeton Municipal Lighting Plant A 
Vermont Public Power Supply Authority F 
Wakefield Municipal Gas and Light Dept  A 
West Boylston Municipal Lighting Plant A 
Westfield Gas & Electric Light Dept. A 

 
IN FAVOR (F) 2 

OPPOSED (O) 0 
TOTAL VOTES 2 

ABSTENTIONS (A) 33 

END USER SECTOR 

Participant Name Vote  
  
Associated Industries of Massachusetts  F 
Connecticut Office of Consumer Counsel F 
Energy Management Inc. F 
Harvard Dedicated Energy Limited A 
Industrial Energy Consumer Group O 
J&L Electric O 
Maine Skiing, Inc. O 
NH Office of Consumer Advocate A 
Texas Instruments A 
The Energy Consortium O 
The Energy Council of Rhode Island A 
UPC Wind Management, LLC F 

 
IN FAVOR (F) 4 

OPPOSED (O) 4 
TOTAL VOTES 8 

ABSTENTIONS (A) 4 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

          
Devon Power LLC, et al.    )  Docket No. ER03-563-030 
       

AFFIDAVIT OF DAVID LAPLANTE 

I.  INTRODUCTION 

1. My name is David LaPlante.  I am Vice President of Wholesale Markets Strategy 

with ISO New England Inc. (the “ISO” or “ISO-NE”).  My business address is One 

Sullivan Road, Holyoke, Massachusetts 01041.  I previously testified in this docket on 

behalf of the ISO and my qualifications and background are contained in my August 31, 

2004, direct testimony.   

2. The purpose of this affidavit is to compare the transition payments under the 

proposed settlement with the projected capacity clearing prices under the LICAP market 

design approved in the Initial Decision in this proceeding.  This comparison shows that 

payments under the transition proposal will be significantly lower than would have been 

the case had the LICAP mechanism approved in the Initial Decision been adopted by the 

Commission.  

3. I will also describe the range of possible Forward Capacity Auction (“FCA”) 

prices in the first auction.   
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II. COST COMPARISON OF THE TRANSITION PAYMENTS UNDER THE 
 SETTLEMENT AND LICAP 
 

4. In my Prepared Rebuttal Testimony in this proceeding,1 I provided projected 

LICAP clearing prices.  To derive those estimates I used the then current data concerning 

Local Sourcing Requirements, Installed Capacity Requirements, available generation 

resources, and existing installed capacity.  I also used the LICAP demand curve proposed 

by the ISO.  The multi-year pricing model used to create these projections is the same as 

that used in the LICAP case and is described in the Prepared Rebuttal Testimony of Mark 

Karl filed in this proceeding.2   

5. On May 9, 2005, in Docket No. ER05-715-000, the Commission issued an order 

which accepted revised Installed Capacity Requirements for the ISO for Power Year 

2005/2006.3   

6. In addition, since my February testimony was filed, the ISO has issued 2005 

Regional System Plan (“RSP05”).  The executive summary of this document was 

submitted to the Commission to provide background for the September 20, 2005 oral 

argument in this proceeding.4 

 

 

 

 

                                                 
1 Prepared Rebuttal Testimony of David LaPlante, Exhibit No. ISO-23 at 60-62.1 
2 Prepared Rebuttal Testimony of Mark Karl, Exhibit No. ISO-39 at 49:20-57:16. 
3 ISO New England Inc., 111 FERC ¶61,185 (2005). 
4 Notice of Proposed Speakers and Time allocation for Oral Argument, September 13, 2005. 



3 
{W0137225; 1} 

7. In light of these and other developments, for purposes of this affidavit, I have 

updated the assumptions used in my earlier testimony to project LICAP prices.  The 

projections in this affidavit assume: 

 1.  the projections of Installed Capacity Requirements contained in RSP05;  
 
 2.  the addition of 200 MW of capacity in Connecticut in 2007/08 in response to  
      RFPs issued under recent legislation enacted in Connecticut;  
 
 3.  the Local Sourcing Requirements set forth in Table 1 below; 
 
 4.  the annual capacity imports set forth in Table 2 below; and  
 
 5.  a Peak Energy Rent deduction to ensure that the comparison to transition  
      payments is correct. 

 

8.  The LICAP price projections in this affidavit use the estimate of Local Sourcing 

Requirements shown in Table 1 below.  The methodology used to derive these Local 

Sourcing Requirements is as described in my testimony in this proceeding.5   

 

Table 1 

Local Sourcing Requirements (MW) 

Zone                       2006/07         2007/08        2008/09        2009/10  

Connecticut              6169              6295              6466             6749 

NEMA/Boston         2192              2202              2112             2352 

Rest of Pool            12614            12719            12935           13159 

Maine                             0                    0                    0                   0 

 

                                                 
5 Prepared Direct Testimony of David LaPlante, Exh No. ISO-1, at 38:8-43:12. 
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9.   Table 2 below summarizes the annual capacity imports assumed for these 

projections.    

Table 2 
 

Annual Capacity Imports  (MWs) 
 

     2006/07      2007/08      2008/09      2009/10       
 
Connecticut 

0 0 0 0          
 

NEMA 
Boston 

0 0 0 0              

Rest of 
Pool 

360 600 600 600          

Maine 200 200 200 200       

Total 560 800 800 800          

  
 
10. In deriving these assumptions, capacity imports are assumed starting upon market 

implementation in 2006/07.  Imports from New York were added when capacity prices in 

the Rest-of-Pool region reached $5.00.  Imports from New Brunswick, via Maine, were 

assumed when prices in Maine reached $3.00.  Imports from New York are limited to 

600 MW and imports from New Brunswick are limited to 200 MW.    

11. The following estimated LICAP prices result from applying updated assumptions 

described above to the demand curve approved in the Initial Decision: 
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Table 3  

LICAP Clearing Price Less PER6 

($Kw-Month) 

Zone                          2006/07          2007/08          2008/09          2009/10 

Connecticut                 $4.13               $5.14              $6.39             $11.15         

NEMA/Boston            $4.13               $5.14              $6.39             $7.84         

Rest of Pool                 $4.13               $5.14              $6.39             $7.84  
 
Maine                          $4.13               $5.14               $6.39             $7.84  

 

 

12. The following Table 4 shows the transition payment rates in the final settlement 

agreement.  Transition payments, like LICAP payments, are made to all capacity 

resources. 

Table 4  

Transition Payment Rates 

($Kw-Month) 

2006/07          2007/08          2008/09          2009/10 

$3.05               $3.05              $3.75             $4.10 

 

 

 

 

                                                 
6 The PER deduction was $.48/kw-month, the same as that used in the LICAP price projections and 
described in Mr. David LaPlante’s testimony, Exhibit ISO-NE 1 at page 23. 
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13. A comparison of Table 3 and Table 4 shows that the transition payment rates are 

significantly less than the projected LICAP prices.  Table 5 summarizes how much lower 

the transition payments are than the projected price of LICAP for each year of the 

transition.   

Table 5 

Percentage Savings of Transition Agreement Compared to LICAP  

Year Percentage reduction for 
Maine, NEMA Boston and 

Rest of Pool 

Percentage reduction For 
Connecticut 

2006/07 26% 25% 
2007/08 41% 40% 
2008/09 41% 41% 
2009/10 48% 63% 

 

 

14. It is worth noting that, in this price projection, as compared to the prior 

projections contained in the LICAP hearing record, due to transmission enhancements 

described in RSP05 that have increased the transfer limits into Southwest Connecticut by 

about 300 MW and the changes in the forecasted Installed Capacity Requirements, the 

pool clears all zones on a single price basis, except for Connecticut in the last year of the 

projections.  This means that under these LICAP projections the Maine and NEMA/ 

Boston zones, and for all years except one the Connecticut zones, would have paid the 

same price as the rest of the region.  Since there is limited transmission out of Maine and 

a good deal of generation in Maine, some have speculated that Maine might be an export-

constrained zone.  These results show that Maine is in fact not an export-constrained zone 

and therefore appropriately pays the same prices as the rest of New England.  
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15. The Connecticut prices were based on the assumptions described above. 

However, there are possible transmission improvements and generation additions not yet 

included in RSP05 that may eliminate the need for a separate zone in Connecticut.  The 

transmission enhancements, which would likely increase the transfer limits into 

Connecticut, are being investigated as part of the Southern New England Reinforcement 

Project but were not included in RSP05 because they are only in the initial planning 

stages.   The studies did not include any additional generation that would be built 

pursuant to the forward reserve market filed by the ISO on February 6, 2006 (Docket No. 

ER06-613-000).  If these transmission enhancements or additional generation pursuant to 

the forward reserve market materialize, then a separate zone for Connecticut may not be 

necessary and therefore, Connecticut’s prices may be the same as the other regions in 

2009/2010.   

III. THE RANGE OF CAPACITY PRICES PERMITTED BY THE SETTLEMENT 

 

16. Section III. G. 4.of the settlement provides that: 

 For the lesser of five [Forward Capacity Auctions (“FCAs”)] or three successful 
 FCAs: (a) if the Capacity Clearing Price is above 1.4 times [the Cost of New 
 Entry (“CONE”)], Existing Capacity shall be paid 1.4 times CONE, and New 
 Capacity shall be paid the Capacity Clearing Price; and (b) the Capacity 
 Clearing Price shall not fall below 0.6 times CONE.    
 
17. As agreed upon in the settlement, the CONE for 2010/11 will be  $7.50/kW-mo. 

This means that the first year auction results will be between a floor price of $4.50/kW-

mo. and a ceiling price of $10.50/kW-mo. for existing capacity. 
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