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January 11, 2013 

BY ELECTRONIC FILING 

The Honorable Kimberly D. Bose, Secretary 

Federal Energy Regulatory Commission 

888 First Street, NE 

Washington, DC 20426 

 

RE: ISO New England Inc. and New England Power Pool, Docket No. ER13-___-

000, Market Rule 1 Revisions to Permit the Sharing of Confidential 

Information with Other ISO/RTOs and their Market Monitors 

 

Dear Secretary Bose: 

 

Pursuant to Section 205 of the Federal Power Act (“Section 205”),
1
 ISO New 

England Inc. (the “ISO” or “ISO-NE”), joined by the New England Power Pool 

(“NEPOOL”) Participants Committee
2
 (together, the “Filing Parties”),

3
 hereby 

electronically submits this transmittal letter and revised ISO-NE Tariff sections to 

address changes to the ISO New England Information Policy to permit the sharing of 

confidential information with other Independent System Operators, Regional 

Transmission Organizations (collectively “ISO/RTOs”) and their market monitors when 

the exchange of information is necessary for an investigation (the “ISO/MMU 

Information Sharing Revisions”).  These revisions implement information sharing 

provisions that substantially mirror the information sharing requirements filed with the 

Commission by the New York Independent System Operation (“NYISO”) in April 2011,
4
 

                                                 
1
  16 U.S.C. § 824d (2006 and Supp. II 2009). 

2
  Capitalized terms used but not defined in this filing are intended to have the meaning given to 

such terms in the ISO New England Inc. Transmission, Markets and Services Tariff (the “ISO-NE 

Tariff”), the Second Restated New England Power Pool Agreement, and the Participants 

Agreement.  Market Rule 1 is Section III of the Tariff. 

3
  Under New England's Regional Transmission Organization (“RTO”) arrangements, the rights 

to make this filing of changes to the Market Rule under Section 205 of the Federal Power Act are 

the ISO's.  NEPOOL, which pursuant to the Participants Agreement provides the sole Participant 

Processes for advisory voting on ISO matters, supported the changes reflected in this filing and, 

accordingly, joins in this Section 205 filing. 

4
  New York Independent System Operator, Inc., Proposed Revisions to Market Monitoring Plan, 

Docket No. ER11-3312-000 (filed April 6, 2011) (“NYISO Info Sharing Filing”). 
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and which were accepted by the Commission.
5
  The ISO also submits herewith the 

supporting testimony of Mario S. DePillis, Jr. (the “DePillis Testimony”), which is 

sponsored solely by the ISO.
6
  As addressed in Section I of this transmittal letter, the 

Filing Parties request an effective date of March 13, 2013 for the ISO/MMU Information 

Sharing Revisions. 

The Filing Parties are submitting revisions to the ISO New England Information 

Policy
7
 to permit ISO-NE or its market monitor to provide protected information to 

another ISO/RTO or its market monitor, for purposes of an investigation, upon request by 

the other ISO/RTO or market monitor.  The information may be shared only if it is 

requested as part of an investigation into potential market power, Market Violations or a 

market design flaw.  The ISO/MMU Information Sharing Revisions contain provisions to 

ensure that the requested information is subject to appropriate confidentiality protections 

when in the hands of the requesting entity. 

I. REQUESTED EFFECTIVE DATE 

The Filing Parties are requesting that the Commission accept the ISO/MMU 

Information Sharing Revisions as filed, without suspension or hearing, to be effective on 

March 13, 2013, which is 61 days from the date of this filing.
8
 

II. DESCRIPTION OF THE FILING PARTIES; COMMUNICATIONS 

The ISO is the private, non-profit entity that serves as the regional transmission 

organization (“RTO”) for New England.  The ISO operates the New England bulk power 

system and administers New England’s organized wholesale electricity market pursuant 

to the Tariff and the Transmission Operating Agreement with the New England 

Participating Transmission Owners.  In its capacity as an RTO, the ISO has the 

responsibility to protect the short-term reliability of the New England Control Area and 

to operate the system according to reliability standards established by the Northeast 

Power Coordinating Council (“NPCC”) and the North American Electric Reliability 

Council (“NERC”). 

NEPOOL is a voluntary association organized in 1971 pursuant to the New 

England Power Pool Agreement, and it has grown to include more than 430 members.  

The Participants include all of the electric utilities rendering or receiving service under 

                                                 
5
  New York Independent System Operator, Inc., 136 FERC ¶ 61,116 (2011) (“NYISO Info 

Sharing Order”), accepting filing with conditions; Letter Order on Compliance Filing, Docket No. 

ER11-3312-001 (issued October 12, 2011), order on compliance filing. 

6
  Dr. DePillis is an economist with the Internal Market Monitor for the ISO. 

7
  The ISO New England Information Policy is Attachment D to the ISO-NE Tariff (the 

“Information Policy”). 

8
  18 C.F.R. § 35.3 (2012). 
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the Tariff, as well as independent power generators, marketers, load aggregators, brokers, 

consumer-owned utility systems, end users, demand resource providers, developers and a 

merchant transmission provider.  Pursuant to revised governance provisions accepted by 

the Commission,
9
 the Participants act through the NEPOOL Participants Committee.  The 

Participants Committee is authorized by Section 6.1 of the Second Restated NEPOOL 

Agreement and Section 8.1.3(c) of the Participants Agreement to represent NEPOOL in 

proceedings before the Commission.  Pursuant to Section 2.2 of the Participants 

Agreement, “NEPOOL provide[s] the sole Participant Processes for advisory voting on 

ISO matters and the selection of ISO Board members, except for input from state 

regulatory authorities and as otherwise may be provided in the Tariff, TOA and the 

Market Participant Services Agreement included in the Tariff.” 

All correspondence and communications in this proceeding should be addressed 

to the undersigned for the ISO as follows: 

Christopher J. Hamlen, Esq. * 

James H. Douglass, Esq. 

ISO New England Inc. 

One Sullivan Road 

Holyoke, MA  01040-2841 

Tel:   (413) 540-4585 

Fax:  (413) 535-4379 

E-mail: chamlen@iso-ne.com 

             jdouglass@iso-ne.com 

 

  

And to NEPOOL as follows: 

 

Tom Kaslow* 

Vice-Chair 

NEPOOL Markets Committee  

c/o GDF SUEZ Energy North America, Inc. 

20 City Square, Third Floor 

Charlestown, MA 02129 

Tel: (617) 886-8715 

Fax: (617) 886-8844 

E-mail: tom.kaslow@gdfsuezna.com 

 

  

David T. Doot, Esq. 

Sebastian M. Lombardi, Esq. * 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT  06103 

Tel:  (860) 275-0663  

Fax:  (860) 881-2493  

Email: dtdoot@daypitney.com 

            slombardi@daypitney.com 

  

             

 

                                                 
9
  ISO New England Inc., et al., 109 FERC ¶ 61,147 (2004). 

mailto:chamlen@iso-ne.com
mailto:jdouglass@iso-ne.com
mailto:tom.kaslow@gdfsuezna.com
mailto:dtdoot@daypitney.com
mailto:slombardi@daypitney.com
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 *Persons designated for service
10

 

 

III. STANDARD OF REVIEW 

These changes are being submitted pursuant to Section 205, which “gives a utility 

the right to file rates and terms for services rendered with its assets.”
11

  Under Section 

205, the Commission “plays ‘an essentially passive and reactive role’”
12

 whereby it “can 

reject [a filing] only if it finds that the changes proposed by the public utility are not ‘just 

and reasonable.’”
13

  The Commission limits this inquiry “into whether the rates proposed 

by a utility are reasonable - and [this inquiry does not] extend to determining whether a 

proposed rate schedule is more or less reasonable than alternative rate designs.”
14

  The 

changes proposed herein “need not be the only reasonable methodology, or even the most 

accurate.”
15

  As a result, even if an intervenor or the Commission develops an alternative 

proposal, the Commission must accept this Section 205 filing if it is just and reasonable.
16

 

IV. THE ISO/MMU INFORMATION SHARING REVISIONS 

A. Background 

In August 2011, the Commission accepted proposed revisions to the NYISO tariff 

to establish a framework for the sharing of confidential information among NYISO, its 

market monitor and other ISO/RTOs and their market monitors.
17

  As noted in the 

Commission’s order accepting the revisions, the revisions were intended to “address 

concerns raised in the context of the Lake Erie Loop Flow investigation by NYISO and 

other ISOs and RTOs about confidentiality restrictions potentially impeding market 

monitoring investigations.”
18

  The revisions put in place a mechanism by which the 

NYISO or its market monitor could share confidential information so long as the 

information was being requested as part of an investigation into potential market-related 

                                                 
10

  Due to the joint nature of this filing, the Filing Parties respectfully request a waiver of Section 

385.203(b)(3) of the Commission’s regulations to allow the inclusion of more than two persons 

on the service list in this proceeding. 

11
  Atlantic City Elec. Co. v. FERC, 295 F. 3d 1, 9 (D.C. Cir. 2002). 

12
  Id. at 10 (quoting City of Winnfield v. FERC, 744 F.2d 871, 876 (D.C. Cir. 1984)). 

13
  Id. at 9. 

14
  City of Bethany v. FERC, 727 F.2d 1131, 1136 (D.C. Cir. 1984). 

15
  Oxy USA, Inc. v. FERC, 64 F.3d 679, 692 (D.C. Cir. 1995). 

16
  Cf. Southern California Edison Co., et al, 73 FERC ¶ 61,219 at 61,608 n.73 (1995) (“Having 

found the Plan to be just and reasonable, there is no need to consider in any detail the alternative 

plans proposed by the Joint Protesters.” (citing Bethany)). 

17
  NYISO Info Sharing Order at P 21. 

18
  Id. at P 5. 
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violations, market design flaws or the assertion of market power, and so long as the 

receiving ISO/RTO or market monitor agreed to provide appropriate protections for the 

information. 

B. The Proposed ISO New England Tariff Revisions 

The ISO/MMU Information Sharing Revisions proposed herein parallel the 

NYISO information sharing revisions accepted by the Commission.  The ISO/MMU 

Information Sharing Revisions add a new Section 3.3(c) to the Information Policy which 

requires ISO-NE or its market monitor to share information that is confidential under the 

terms of the Information Policy with another ISO/RTO or its market monitor (referred to 

in the revisions as an “ISO/MMU Requesting Entity”) so long as the request for the 

information is received in writing and meets a number of conditions.  Those conditions 

address the limited purposes for which confidential information may be used by the 

ISO/MMU Requesting Entity and contain appropriate confidentiality protections afforded 

when such information is shared. 

Under the new Section 3.3(c) of the Information Policy, an ISO/MMU Requesting 

Entity’s written request for confidential information must explain why the requested 

information is necessary to an investigation that the ISO/MMU Requesting Entity is 

undertaking pursuant to its tariff, other governing documents, or applicable law or 

regulation to determine one of the following:  

(a) if a Market Violation is occurring or has occurred; 

(b) if market power is being or has been exercised; or  

(c) if a market design flaw exists that affects either the New England markets or 

the markets administered by the ISO/MMU Requesting Entity.   

These three limitations, which are identical to those in the NYISO information 

sharing provisions,
19

 permit information sharing only if the information will be used in an 

investigation into matters which will ultimately be referred to the Commission’s Office of 

Enforcement under existing market monitor referral requirements.
20

  This helps ensure 

that information will be shared only when the request is explicitly limited in its purpose 

                                                 
19

  See NYISO Info Sharing Filing, Attachment II, Section 30.6.6.1. 

20
  See NYISO Info Sharing Order at P 17 (noting that, in the event of a joint investigation, the 

participating market monitors would make referrals to the Commission in accordance with the 

requirements of their respective tariff provisions addressing referrals of market violations and 

market design flaws).  See also Wholesale Competition in Regions with Organized Electric 

Markets, Order No. 719, 73 Fed. Reg. 64100 (Oct. 28, 2008), P 476 (requiring that all ISO/RTOs 

add to their tariffs provisions on market monitoring referrals of suspected Market Violations). 
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for use in an investigation that falls within the requesting entity’s existing legal 

authority.
21

 

Under the ISO/MMU Information Sharing Revisions, an ISO/MMU Requesting 

Entity’s written request for confidential information must also affirm that the information 

will be subject to appropriate confidentiality protections.  Section 3.3(c) specifies those 

protections, and requires that the requesting entity either demonstrate that those 

protections are included in its governing documents or enter into a confidentiality 

agreement with ISO-NE that contains those protections. 

The required confidentiality protections specified in the proposed ISO/MMU 

Information Sharing Revisions parallel the protections required under the NYISO 

information sharing provisions.
22

  Proposed Section 3.3(c) includes some additional 

protections and requirements that are part of the current forms of non-disclosure 

agreements that are used for other confidential information sharing arrangements under 

the Information Policy.  These additional protections help ensure that the protections 

afforded to information shared under the ISO/MMU Information Sharing Revisions are 

equal to the protections afforded under other sharing arrangements permitted under the 

Information Policy. 

Section 3.3(c)(ii) of the proposed revisions contains the list of required 

confidentiality protections.  It states that the ISO/MMU Requesting Entity’s governing 

documents or non-disclosure agreement must afford the following protections to the 

requested information: 

(1)  establish an agreement not to disclose the confidential information, to 

protect it from disclosure, to deny any request from a third party, and defend against any 

legal process which seeks the release of the information, except where disclosure is 

required by the Commission, by subpoena, or by other compulsory process; 

 

(2) confirm that the ISO/MMU Requesting Entity has adequate procedures to 

protect the confidential information; 

 

(3) establish a legally enforceable obligation to treat the information as 

confidential, which must be of a continuing nature and survive the rescission, termination 

or expiration of the governing document or non-disclosure agreement; 

 

                                                 
21

  See NYISO Info Sharing Order at P 16 (noting that the proposed NYISO information sharing 

provisions are limited in this same manner – i.e., that they permit the sharing of information only 

when the request is explicitly limited in its purpose for use in investigations that fall within the 

requesting entity’s existing legal authority). 

22
  NYISO Info Sharing Filing, Attachment II, Section 30.6.6.1.1. 
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(4) require that the ISO/MMU Requesting Entity use the information solely 

for the purpose of investigating (a) if a Market Violation is occurring or has occurred, (b) 

if market power is being or has been exercised, or (c) if a market design flaw exists that 

affects either the New England markets or the markets administered by the ISO/MMU 

Requesting Entity; 

 

(5) require any state commission that would like access to the information in 

the hands of the ISO/MMU Requesting Entity  to request the information directly from 

ISO-NE or its market monitor and promptly inform ISO-NE or its market monitor of any 

the request; 

 

(6) require the ISO/MMU Requesting Entity to defend against any legal 

process for disclosure of the confidential information, consult with ISO-NE or its market 

monitor in defending against disclosure, and in the event disclosure is mandated, disclose 

only that portion that is legally required to be furnished; 

 

(7) require the ISO/MMU Requesting Entity to promptly notify ISO-NE or its 

market monitor of additional requests for release of the confidential information when it 

has already been released through compulsory process, and seek appropriate relief to 

prevent or limit further disclosure; and 

 

(8) require destruction of the confidential information at the earlier of (a) five 

business days after a request from ISO-NE or its market monitor for return of the 

information or (b) the conclusion or resolution of the investigation. 

 

Finally, the ISO/MMU Information Sharing Revisions include a modification to 

the market monitoring provisions of the ISO-NE Tariff to ensure that confidential 

information shared with ISO-NE by another ISO/RTO or its market monitor can be 

accessed by ISO-NE’s market monitor for investigatory purposes.  Specifically, Section 

III.A.1.3 of Appendix A to Market Rule 1 is being modified to provide that the market 

monitor shall have access to any confidential information that ISO-NE receives from 

another ISO/RTO or its market monitor, as part of an investigation into a possible Market 

Violation, the exercise of market power, or if a market design flaw exists. 

 

The ISO/MMU Information Sharing Revisions will help ensure that appropriate 

protections are in place (a) to limit the use of any confidential information that is shared 

with another ISO/RTO or its market monitor  to the express purposes for which that 

information may be shared, and (b) to maintain the confidentiality of the information.  

Furthermore, as noted above, confidential information may only be shared for 

investigations into matters that would ultimately be referred to the Commission under the 

requirements of the respective ISO/RTO tariff provisions.  Accordingly, the ISO/MMU 

Information Sharing Revisions are intended to help provide the Commission with a more 

complete understanding of a possible violation, market power issue, or market design 

flaw when joint investigations are undertaken and referred to the Commission.  For these 
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reasons, and for the reasons addressed above, the proposed ISO/MMU Information 

Sharing Revisions are just and reasonable. 

 

V. STAKEHOLDER PROCESS 

At its September 11-12, 2012 meeting, the NEPOOL Markets Committee 

unanimously recommended that the NEPOOL Participants Committee support the 

ISO/MMU Information Sharing Revisions.  At its October 3, 2012 meeting the 

Participants Committee voted to support the ISO/MMU Information Sharing Revisions as 

part of its Consent Agenda.
23

 

 

VI. ADDITIONAL SUPPORTING INFORMATION 

Section 35.13 of the Commission’s regulations generally requires public utilities 

to file certain cost and other information related to an examination of traditional cost-of-

service rates.  However, the ISO/MMU Information Sharing Revisions do not modify a 

traditional “rate” and the ISO is not a traditional investor-owned utility.  Therefore, to the 

extent necessary, the Filing Parties request waiver of Section 35.13 of the Commission’s 

regulations.
24

  Notwithstanding its request for waiver, the Filing Parties submit the 

following additional information in substantial compliance with relevant provisions of 

Section 35.13 of the Commission’s regulations: 

35.13(b)(1) – Materials included herewith are as follows:  

 This transmittal letter;  

 Blacklined ISO Tariff sections reflecting the revision submitted in this 

filing; 

 Clean ISO Tariff sections reflecting the revision submitted in this filing; 

 Testimony of Mario S. DePillis, Jr. (the “DePillis Testimony”), sponsored 

solely by the ISO; and 

                                                 
23

  The Consent Agenda for a Participants Committee meeting, similar to the Consent Agenda for 

a Commission open meeting, is a group of actions (each recommended by a Technical Committee 

or subgroup established by the Participants Committee) to be taken by the Participants Committee 

through approval of a single motion at a meeting.  All recommendations voted on as part of the 

Consent Agenda are deemed to have been voted on individually and independently.  In this case, 

the Participants Committee’s approval of the October 3, 2012 Consent Agenda included its 

support for the ISO/MMU Information Sharing Revisions.  Although there were oppositions and 

abstentions recorded when the October 3 Consent Agenda was approved, those oppositions and 

abstentions were specifically attributed to other Consent Agenda items and not to the Consent 

Agenda item supporting the ISO/MMU Information Sharing Revisions filed herein. 

24
  18 C.F.R. § 35.13 (2011). 
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 List of governors and utility regulatory agencies in Connecticut, Maine, 

Massachusetts, New Hampshire, Rhode Island and Vermont to which a 

copy of this filing has been sent. 

35.13(b)(2) –  As set forth in Section II above, the Filing Parties request that the 

revision become effective on March 13, 2013. 

35.13(b)(3) – Pursuant to Section 17.11(e) of the Participants Agreement, 

Governance Participants are being served electronically rather than by paper copy.  The 

names and addresses of the Governance Participants are posted on the ISO’s website at 

http://www.iso-ne.com/committees/nepool_part/index.html.  A copy of this transmittal 

letter and the accompanying materials have also been sent to the governors and electric 

utility regulatory agencies for the six New England states that comprise the New England 

Control Area, the New England Conference of Public Utility Commissioners, Inc., and to 

the New England States Committee on Electricity.  Their names and addresses are shown 

in the attached listing.  In accordance with Commission rules and practice, there is no 

need for the Governance Participants or the entities identified in the listing to be included 

on the Commission’s official service list in the captioned proceeding unless such entities 

become intervenors in this proceeding. 

35.13(b)(4) – A description of the materials submitted pursuant to this filing is 

contained in Section VI of this transmittal letter. 

35.13(b)(5) – The reasons for this filing are discussed in Section IV of this 

transmittal letter. 

35.13(b)(6) – The ISO’s approval of the change is evidenced by this filing.  The 

change reflects the results of the Participant Processes required by the Participants 

Agreement and reflect the support of the Participants Committee. 

35.13(b)(7) – Neither the ISO nor NEPOOL has knowledge of any relevant 

expenses or costs of service that have been alleged or judged in any administrative or 

judicial proceeding to be illegal, duplicative, or unnecessary costs that are demonstrably 

the product of discriminatory employment practices. 

35.13(b)(8) – A form of notice and electronic media are no longer required for 

filings in light of the Commission’s Combined Notice of Filings notice methodology. 

35.13(c)(1) – The market rule change herein does not modify a traditional “rate,” 

and the statement required under this Commission regulation is not applicable to the 

instant filing. 

35.13(c)(2) – The ISO does not provide services under other rate schedules that 

are similar to the wholesale, resale and transmission services it provides under the Tariff. 

http://www.iso-ne.com/committees/nepool_part/index.html
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35.13(c)(3) - No specifically assignable facilities have been or will be installed or 

modified in connection with the revision filed herein. 

VII. CONCLUSION 

As explained herein, the ISO/MMU Information Sharing Revisions permit ISO-

NE and its market monitor to share confidential market-related information with other 

ISO/RTOs and their market monitors when doing so will aid in the investigation of 

potential Market Violations, market design flaws and abuses of market power.  Sharing 

of such information is expressly conditioned upon its continued protection in the hands of 

the requesting entity.  These revisions will help ensure that ISO/RTOs and their market 

monitors have the information necessary to efficiently investigate matters which they are 

expressly authorized to investigate under their respective governing documents, and will 

aid in the referral of such matters to the Commission.  For these reasons, as more fully 

explained in this transmittal letter, the ISO/MMU Information Sharing Revisions are just 

and reasonable.  Accordingly, the Filing Parties request that the Commission accept this 

filing with the revisions to become effective on March 13, 2013. 

Respectfully submitted, 

 

ISO NEW ENGLAND INC. 

 

 

By: /s/ Christopher J. Hamlen 

 

Christopher J. Hamlen, Esq. 

James H. Douglass, Esq. 

ISO New England Inc. 

One Sullivan Road 

Holyoke, MA  01040-2841 

Tel:  (413) 540-4585 

Fax:  (413) 535-4379 

E-mail:  chamlen@iso-ne.com 

              jdouglass@iso-ne.com  

NEW ENGLAND POWER POOL 

PARTICIPANTS COMMITTEE 

 

By: /s/ Sebastian M. Lombardi 

 

Sebastian M. Lombardi, Esq. 

Day Pitney LLP 

242 Trumbull Street 

Hartford, CT 06103  

Tel:  (860) 275-0663  

Fax:  (860) 881-2493  

Email: slombardi@daypitney.com  
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    III.A.11.2.1. Monitoring of Increment Offers and Decrement Bids 

  III.A.11.3. Mitigation Measures 

  III.A.11.4. Monitoring and Analysis of Market Design and Rules 

 

III.A.12. Cap on FTR Revenues 

 

III.A.13. Additional Internal Market Monitor Functions Specified in Tariff 

  III.A.13.1. Review of Offers and Bids in the Forward Capacity Market 

  III.A.13.2. Supply Offers and Demand Bids Submitted for Reconfiguration Auctions 

in the Forward Capacity Market  

III.A.13.3. Monitoring of Transmission Facility Outage Scheduling 

  III.A.13.4. Monitoring of Forward Reserve Resources 

  III.A.13.5. Imposition of Sanctions 

 

III.A.14. Treatment of Supply Offers for Resources Subject to a Cost-of-Service Agreement 

 

III.A.15. Request for Additional Cost Recovery 

  III.A.15.1. Filing Right 

  III.A.15.2. Contents of Filing 

  III.A.15.3. Review by Internal Market Monitor Prior to Filing 

  III.A.15.4. Cost Allocation 

 

III.A.16. ADR Review of Internal Market Monitor Mitigation Actions 

  III.A.16.1. Actions Subject to Review 

  III.A.16.2. Standard of Review 

 

III.A.17. Reporting 

  III.A.17.1. Data Collection and Retention 

  III.A.17.2. Periodic Reporting by the ISO and Internal Market Monitor 

    III.A.17.2.1. Monthly Report 

    III.A.17.2.2. Quarterly Report 

III.A.17.2.3. Reporting on General Performance of the Forward 

Capacity Market 
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III.A.17.2.4. Annual Review and Report by the Internal Market 

Monitor 

  III.A.17.3. Periodic Reporting by the External Market Monitor 

III.A.17.4. Other Internal Market Monitor or External Market Monitor 

Communications with Government Agencies 

    III.A.17.4.1. Routine Communications 

    III.A.17.4.2. Additional Communications 

    III.A.17.4.3. Confidentiality 

III.A.17.5. Other Information Available from Internal Market Monitor and External 

Market Monitor on Request by Regulators 

 

III.A.18. Ethical Conduct Standards 

  III.A.18.1. Compliance with ISO New England Inc. Code of Conduct 

  III.A.18.2. Additional Ethical Conduct Standards 

    III.A.18.2.1. Prohibition on Employment with a Market Participant 

    III.A.18.2.2. Prohibition on Compensation for Services 

III.A.18.2.3. Additional Standards Application to External Market 

Monitor 

 

III.A.19 . Protocols on Referrals to the Commission of Suspected Violations 

 

III.A.20. Protocol on Referrals to the Commission of Perceived Market Design Flaws and 

Recommended Tariff Changes 

 

III.A.21. Review of Offers From New Resources in the Forward Capacity Market 

 III.A.21.1. Offer Review Trigger Prices 

III.A.21.1.1. Offer Review Trigger Prices for the Eighth Forward 

Capacity Auction 

III.A.21.1.2. Calculation of Offer Review Trigger Prices 

III.A.21.2. New Resource Offer Floor Prices 

III.A.21.3. Special Treatment of Certain Out-of-Market Capacity Resources in the 

Eighth Forward Capacity Auction 
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EXHIBIT 1 MARKET IMPACT AND NCPC THRESHOLDS 

 

EXHIBIT 2 [Reserved] 

 

EXHIBIT 3  [Reserved]  

 

EXHIBIT 4 [Reserved] 

 

EXHIBIT 5 ISO NEW ENGLAND INC. CODE OF CONDUCT  
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MARKET MONITORING, REPORTING AND MARKET POWER MITIGATION 

 

III.A.1    Introduction and Purpose; Structure and Oversight:  Independence. 

 

III.A.1.1.  Mission Statement. 

The mission of the Internal Market Monitor and External Market Monitor shall be (1) to protect both 

consumers and Market Participants by the identification and reporting of market design flaws and market 

power abuses;  (2) to evaluate existing and proposed market rules, tariff provisions and market design 

elements to remove or prevent market design flaws and recommend proposed rule and tariff changes to 

the ISO;  (3) to review and report on the performance of the New England Markets; (4) to identify and 

notify the Commission of instances in which a Market Participant’s behavior, or that of the ISO, may 

require investigation; and (5) to carry out the mitigation functions set forth in this Appendix A.  

 

III.A.1.2.  Structure and Oversight. 

The market monitoring and mitigation functions contained in this Appendix A shall be performed by the 

Internal Market Monitor, which shall report to the ISO Board of Directors and, for administrative 

purposes only, to the ISO Chief Executive Officer, and by an External Market Monitor selected by and 

reporting to the ISO Board of Directors.  Members of the ISO Board of Directors who also perform 

management functions for the ISO shall be excluded from oversight and governance of the Internal 

Market Monitor and External Market Monitor.  The ISO shall enter into a contract with the External 

Market Monitor addressing the roles and responsibilities of the External Market Monitor as detailed in 

this Appendix A.  The ISO shall file its contract with the External Market Monitor with the Commission.  

In order to facilitate the performance of the External Market Monitor’s functions, the External Market 

Monitor shall have, and the ISO’s contract with the External Market Monitor shall provide for, access by 

the External Market Monitor to ISO data and personnel, including ISO management responsible for 

market monitoring, operations and billing and settlement functions.  Any proposed termination of the 

contract with the External Market Monitor or modification of, or other limitation on, the External Market 

Monitor’s scope of work shall be subject to prior Commission approval. 

 

III.A.1.3. Data Access and Information Sharing.   

The ISO shall provide the Internal Market Monitor and External Market Monitor with access to all market 

data, resources and personnel sufficient to enable the Internal Market Monitor and External Market 
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Monitor to perform the market monitoring and mitigation functions provided for in this Appendix A.  

This access shall include access to any confidential market information that the ISO receives from another 

independent system operator or regional transmission organization subject to the Commission’s 

jurisdiction, or its market monitor, as part of an investigation to determine (a) if a Market Violation is 

occurring or has occurred, (b) if market power is being or has been exercised, or (c) if a market design 

flaw exists.  In addition, the Internal Market Monitor and External Market Monitor shall have full access 

to the ISO’s electronically generated information and databases and shall have exclusive control over any 

data created by the Internal Market Monitor or External Market Monitor.  The Internal Market Monitor 

and External Market Monitor may share any data created by it with the ISO, which shall maintain the 

confidentiality of such data in accordance with the terms of the ISO New England Information Policy. 

 

III.A.1.4.  Interpretation.  

In the event that any provision of any ISO New England Filed Document is inconsistent with the 

provisions of this Appendix A, the provisions of Appendix A shall control.  Notwithstanding the 

foregoing, Sections III.A.1.2, III.A.2.2 (a)-(c), (e)-(h), Section III.A.2.3 (a)-(g), (i), (n) and Section III. 

A.17.3 are also part of the Participants Agreement and cannot be modified in either Appendix A or the 

Participants Agreement without a corresponding modification at the same time to the same language in 

the other document. 

 

III.A.1.5.  Definitions.  

Capitalized terms not defined in this Appendix A are defined in the definitions section of Section I of the 

Tariff.   

 

III.A.2.  Functions of the Market Monitor. 

 

III.A.2.1.  Core Functions of the Internal Market Monitor and External Market Monitor. 

The Internal Market Monitor and External Market Monitor will perform the following core functions: 

 

(a) Evaluate existing and proposed market rules, tariff provisions and market design elements, and 

recommend proposed rule and tariff changes to the ISO, the Commission, Market Participants, public 

utility commissioners of the six New England states, and to other interested entities, with the 

understanding that the Internal Market Monitor and External Market Monitor are not to effectuate any 

proposed market designs (except as specifically provided in Section III.A.2.4.4, Section III.A.9 and 

Section III.A.10 of this Appendix A).  In the event the Internal Market Monitor or External Market 
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Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications and recommendations to the ISO and to the Commission, with an explanation of why 

broader dissemination should be avoided at that time. Nothing in this Section III.A.2.1 (a) shall 

prohibit or restrict the Internal Market Monitor and External Market Monitor from implementing 

Commission accepted rule and tariff provisions regarding market monitoring or mitigation functions 

that, according to the terms of the applicable rule or tariff language, are to be performed by the 

Internal Market Monitor or External Market Monitor. 

(b) Review and report on the performance of the New England Markets to the ISO, the Commission, 

Market Participants, the public utility commissioners of the six New England states, and to other 

interested entities. 

(c) Identify and notify the Commission’s Office of Enforcement of instances in which a Market 

Participant’s behavior, or that of the ISO, may require investigation, including suspected tariff 

violations, suspected violations of Commission-approved rules and regulations, suspected market 

manipulation, and inappropriate dispatch that creates substantial concerns regarding unnecessary 

market inefficiencies.  

 

III.A.2.2. Functions of the External Market Monitor.   

To accomplish the functions specified in Section III.A.2.1 of this Appendix A, the External Market 

Monitor shall perform the following functions: 

 

(a) Review the competitiveness of the New England Markets, the impact that the market rules and/or 

changes to the market rules will have on the New England Markets and the impact that the ISO’s 

actions have had on the New England Markets.  In the event that the External Market Monitor 

uncovers problems with the New England Markets, the External Market Monitor shall promptly 

inform the Commission, the Commission’s Office of Energy Market Regulation staff, the ISO Board 

of Directors, the public utility commissions for each of the six New England states, and the Market 

Participants of its findings in accordance with the procedures outlined in Sections III.A.19 and 

III.A.20 of this Appendix A, provided that in the case of Market Participants and the public utility 

commissions, information in such findings shall be redacted as necessary to comply with the ISO 

New England Information Policy.  Notwithstanding the foregoing, in the event the External Market 

Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications to the ISO and to the Commission, with an explanation of why broader dissemination 

should be avoided at that time. 
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(b) Perform independent evaluations and prepare annual and ad hoc reports on the overall 

competitiveness and efficiency of the New England Markets or particular aspects of the New England 

Markets, including the adequacy of this Appendix A, in accordance with the provisions of Section 

III.A.17 of this Appendix A. 

(c) Conduct evaluations and prepare reports on its own initiative or at the request of others. 

(d)  Monitor and review the quality and appropriateness of the mitigation conducted by the Internal 

Market Monitor.  In the event that the External Market Monitor discovers problems with the quality 

or appropriateness of such mitigation, the External Market Monitor shall promptly inform the 

Commission, the Commission’s Office of Energy Market Regulation staff, the ISO Board of 

Directors, the public utility commissions for each of the six New England states, and the Market 

Participants of its findings in accordance with the procedures outlined in Sections III.A.19 and/or 

III.A.20 of this Appendix A, provided that in the case of Market Participants and the public utility 

commissions, information in such findings shall be redacted as necessary to comply with the ISO 

New England Information Policy.  Notwithstanding the foregoing, in the event the External Market 

Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications to the ISO and to the Commission, with an explanation of why broader dissemination 

should be avoided at that time. 

(e)   Prepare recommendations to the ISO Board of Directors and the Market Participants on how to 

improve the overall competitiveness and efficiency of the New England Markets or particular aspects 

of the New England Markets, including improvements to this Appendix A. 

(f)   Recommend actions to the ISO Board of Directors and the Market Participants to increase liquidity 

and efficient trade between regions and improve the efficiency of the New England Markets. 

(g)  Review the ISO’s filings with the Commission from the standpoint of the effects of any such filing on 

the competitiveness and efficiency of the New England Markets.  The External Market Monitor will 

have the opportunity to comment on any filings under development by the ISO and may file 

comments with the Commission when the filings are made by the ISO.  The subject of any such 

comments will be the External Market Monitor’s assessment of the effects of any proposed filing on 

the competitiveness and efficiency of the New England Markets, or the effectiveness of this Appendix 

A, as appropriate. 

(h)  Provide information to be directly included in the monthly market updates that are provided at the 

meetings of the Market Participants. 

 

III.A.2.3.  Functions of the Internal Market Monitor.  
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To accomplish the functions specified in Section III.A.2.1 of this Appendix A, the Internal Market 

Monitor shall perform the following functions: 

 

(a) Maintain Appendix A and consider whether Appendix A requires amendment.  Any amendments 

deemed to be necessary by the Internal Market Monitor shall be undertaken after consultation with 

Market Participants in accordance with Section 11 of the Participants Agreement. 

(b) Perform the day-to-day, real-time review of market behavior in accordance with the provisions of this 

Appendix A. 

(c) Consult with the External Market Monitor, as needed, with respect to implementing and applying the 

provisions of this Appendix A. 

(d) Identify and notify the Commission’s Office of Enforcement staff of instances in which a Market 

Participant’s behavior, or that of the ISO, may require investigation, including suspected Tariff 

violations, suspected violations of Commission-approved rules and regulations, suspected market 

manipulation, and inappropriate dispatch that creates substantial concerns regarding unnecessary 

market inefficiencies, in accordance with the procedures outlined in Section III.A.19 of this Appendix 

A. 

(e) Review the competitiveness of the New England Markets, the impact that the market rules and/or 

changes to the market rules will have on the New England Markets and the impact that ISO’s actions 

have had on the New England Markets.  In the event that the Internal Market Monitor uncovers 

problems with the New England Markets, the Internal Market Monitor shall promptly inform the 

Commission, the Commission’s Office of Energy Market Regulation staff, the ISO Board of 

Directors, the public utility commissions for each of the six New England states, and the Market 

Participants of its findings in accordance with the procedures outlined in Sections III.A.19 and 

III.A.20 of this Appendix A, provided that in the case of Market Participants and the public utility 

commissions, information in such findings shall be redacted as necessary to comply with the ISO 

New England Information Policy.  Notwithstanding the foregoing, in the event the Internal Market 

Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications to the ISO and to the Commission, with an explanation of why broader dissemination 

should be avoided at that time. 

 (f) Provide support and information to the ISO Board of Directors and the External Market Monitor 

consistent with the Internal Market Monitor’s functions. 

(g) Prepare an annual state of the market report on market trends and the performance of the New 

England Markets, as well as less extensive quarterly reports, in accordance with the provisions of 

Section III.A.17 of this Appendix A. 
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(h) Make one or more of the Internal Market Monitor staff members available for regular conference 

calls, which may be attended, telephonically or in person, by Commission and state commission staff, 

by representatives of the ISO, and by Market Participants.  The information to be provided in the 

Internal Market Monitor conference calls is generally to consist of a review of market data and 

analyses of the type regularly gathered and prepared by the Internal Market Monitor in the course of 

its business, subject to appropriate confidentiality restrictions.  This function may be performed 

through making a staff member of the Internal Market Monitor available for the monthly meetings of 

the Market Participants and inviting Commission staff and the staff of state public utility 

commissions to those monthly meetings. 

(i) Be primarily responsible for interaction with external Control Areas, the Commission, other 

regulators and Market Participants with respect to the matters addressed in this Appendix A. 

(j) Monitor for conduct whether by a single Market Participant or by multiple Market Participants acting 

in concert, including actions involving more than one Resource, that may cause a material effect on 

prices or other payments in the New England Markets if exercised from a position of market power, 

and impose appropriate mitigation measures if such conduct is detected and the other applicable 

conditions for the imposition of mitigation measures as set forth in this Appendix A are met. The 

categories of conduct for which the Internal Market Monitor shall perform monitoring for potential 

mitigation are: 

 

(i) Economic withholding, that is, submitting a Supply Offer for a Resource that is 

unjustifiably high and violates the economic withholding criteria set forth in Section 

III.A.5 so that (i) the Resource is not or will not be dispatched or scheduled, or (ii) the bid 

or offer will set an unjustifiably high market clearing price. 

(ii) Uneconomic production from a Resource, that is, increasing the output of a Resource to 

levels that would otherwise be uneconomic, absent an order of the ISO, in order to cause, 

and obtain benefits from, a transmission constraint. 

(iii) Anti-competitive Increment Offers and Decrement Bids, which are bidding practices 

relating to Increment Offers and Decrement Bids that cause Day-Ahead LMPs not to 

achieve the degree of convergence with Real-Time LMPs that would be expected in a 

workably competitive market, more fully addressed in Section III.A.11 of this Appendix 

A. 

(iv) Anti-competitive Demand Bids, which are addressed in Section III.A.10 of this Appendix 

A. 
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(v) Other categories of conduct that have material effects on prices or NCPC payments in the 

New England Markets.  The Internal Market Monitor, in consultation with the External 

Market Monitor, shall; (i) seek to amend Appendix A as may be appropriate to include 

any such conduct that would substantially distort or impair the competitiveness of any of 

the New England Markets; and (ii) seek such other authorization to mitigate the effects of 

such conduct from the Commission as may be appropriate.  

 

(k) Perform such additional monitoring as the Internal Market Monitor deems necessary, including 

without limitation, monitoring for: 

 

(i) Anti-competitive gaming of Resources; 

(ii) Conduct and market outcomes that are inconsistent with competitive markets; 

(iii) Flaws in market design or software or in the implementation of rules by the ISO that 

create inefficient incentives or market outcomes; 

(iv) Actions in one market that affect price in another market; 

(v) Other aspects of market implementation that prevent competitive market results, the 

extent to which market rules, including this Appendix A, interfere with efficient market 

operation, both short-run and long-run; and 

(vi) Rules or conduct that creates barriers to entry into a market. 

 

The Internal Market Monitor will include significant results of such monitoring in its reports under 

Section III.A.17 of this Appendix A.  Monitoring under this Section III.A.2.3(k) cannot serve as a basis 

for mitigation under III.A.11 of this Appendix A.  If the Internal Market Monitor concludes as a result of 

its monitoring that additional specific monitoring thresholds or mitigation remedies are necessary, it may 

proceed under Section III.A.20. 

 

(l) Propose to the ISO and Market Participants appropriate mitigation measures or market rule changes 

for conduct that departs significantly from the conduct that would be expected under competitive 

market conditions but does not rise to the thresholds specified in Sections III.A.5, III.A.10, or 

III.A.11.  In considering whether to recommend such changes, the Internal Market Monitor shall 

evaluate whether the conduct has a significant effect on market prices or NCPC payments as specified 

below.  The Internal Market Monitor will not recommend changes if it determines, from information 

provided by Market Participants (or parties that would be subject to mitigation) or from other 
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information available to the Internal Market Monitor, that the conduct and associated price or NCPC 

payments under investigation are attributable to legitimate competitive market forces or incentives. 

(m) Evaluate physical withholding of Supply Offers in accordance with Section III.A.4 below for referral 

to the Commission in accordance with Appendix B of this Market Rule l. 

(n) If and when established, participate in a committee of regional market monitors to review issues 

associated with interregional transactions, including any barriers to efficient trade and competition. 

 

III.A.2.4.  Overview of the Internal Market Monitor’s Mitigation Functions. 

 

III.A.2.4.1. Purpose. 

The mitigation measures set forth in this Appendix A for mitigation of market power are intended 

to provide the means for the Internal Market Monitor to mitigate the market effects of any actions 

or transactions that are without a legitimate business purpose and that are intended to or 

foreseeably could manipulate market prices, market conditions, or market rules for electric energy 

or electricity products.  Actions or transactions undertaken by a Market Participant that are 

explicitly contemplated in Market Rule l (such as virtual supply or load bidding) or taken at the 

direction of the ISO are not in violation of this Appendix A.  These mitigation measures are 

intended to minimize interference with open and competitive markets, and thus to permit to the 

maximum extent practicable, price levels to be determined by competitive forces under the 

prevailing market conditions.  To that end, the mitigation measures authorize the mitigation of 

only specific conduct that exceeds well-defined thresholds specified below.  When implemented, 

mitigation measures affecting the LMP or clearing prices in other markets will be applied ex ante.  

Nothing in this Appendix A, including the application of a mitigation measure, shall be deemed to 

be a limitation of the ISO’s authority to evaluate Market Participant behavior for potential 

sanctions under Appendix B of this Market Rule 1. 

 

III.A.2.4.2.  Conditions for the Imposition of Mitigation. 

(a) Imposing Mitigation.  To achieve the foregoing purpose and objectives, mitigation 

 measures are imposed pursuant to  Sections III.A.5, III.A.10, and III.A.11. below: 

(b) Notwithstanding the foregoing or any other provision of this Appendix A, and as more 

fully described in Section III.B.3.2.6 of Appendix B to this Market Rule 1, certain 

economic decisions shall not be deemed a form of withholding or otherwise inconsistent 

with competitive conduct. 
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III.A.2.4.3   Applicability.   

Mitigation measures may be applied to Supply Offers, Increment Offers, Demand Bids, and 

Decrement Bids, as well as to the scheduling or operation of a generation unit or transmission 

facility. 

 

III.A.2.4.4   Mitigation Not Provided for Under This Appendix A. 

The Internal Market Monitor shall monitor the New England Markets for conduct that it 

determines constitutes an abuse of market power but does not trigger the thresholds specified 

below for the imposition of mitigation measures by the Internal Market Monitor.  If the Internal 

Market Monitor identifies any such conduct, and in particular conduct exceeding the thresholds 

specified in this Appendix A, it may make a filing under §205 of the Federal Power Act (“§205”) 

with the Commission requesting authorization to apply appropriate mitigation measures.  Any 

such filing shall identify the particular conduct the Internal Market Monitor believes warrants 

mitigation, shall propose a specific mitigation measure for the conduct, and shall set forth the 

Internal Market Monitor’s justification for imposing that mitigation measure. 

 

III.A.2.4.5   Duration of Mitigation. 

Any mitigation measure imposed on a specific Market Participant, as specified below, shall 

expire not later than six months after the occurrence of the conduct giving rise to the measure, or 

at such earlier time as may be specified by the Internal Market Monitor or as otherwise provided 

in this Appendix A or in Appendix B to this Market Rule 1.  

 

III.A.3.   Consultation Prior to Determination of Reference Levels for Physical and Financial 

Parameters of Resources. 

Upon request of a Market Participant or at the initiative of the Internal Market Monitor, the Internal 

Market Monitor shall consult with a Market Participant with respect to the information and analysis used 

to determine Reference Levels under Section III.A.7 for that Market Participant.  In order for the Internal 

Market Monitor to revise Reference Levels for an Operating Day, all cost data and other information, 

other than automated index-based cost data received by the Internal Market Monitor from third party 

vendors and cost data and information calculated by the Internal Market Monitor, must be submitted by a 

Market Participant, and all consultations must be completed, no later than 5:00 p.m. of the second 

business day prior to the Operating Day for which the Reference Level will be effective.  Market 

Participant requests to alter a Reference Level must be submitted to imm@iso-ne.com. 
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III.A.3.1.  Consultation Prior to Offer. 

If an event occurs within the 24 hour period prior to the Operating Day that a Market Participant believes 

will cause the operating cost of a Resource to exceed the level that would violate one of the conduct tests 

specified in Section III.A.5 of this Appendix A, the Market Participant may contact the Internal Market 

Monitor to provide an explanation of increased cost.  In order for the information to be considered for the 

purposes of the Day-Ahead Energy Market, the Market Participant must contact the Internal Market 

Monitor at least one hour prior to the close of the Day-Ahead Energy Market offer deadline.  In order for 

the information to be considered for purposes of the Real-Time Energy Market, the Market Participant 

must contact the Internal Market Monitor at least one hour prior to the close of the Re-Offer Period.  If 

the Internal Market Monitor determines that there is an increased cost, the Internal Market Monitor will 

treat an offer as not violating applicable conduct tests specified in Section III.A.5.5 for the Operating Day 

for which the offer is submitted.  A Market Participant request pursuant to this section must be submitted 

to imm@iso-ne.com. 

 

Any request and all supporting cost data and other verifiable supporting information must be submitted to 

the Internal Market Monitor prior to the Market Participant’s submission of the offer. 

 

III.A.3.2.   Dual Fuel Resources. 

In evaluating bids or offers under this Appendix A for dual fuel Resources, the Internal Market Monitor 

shall utilize the least cost fuel type in the calculation of cost-based Reference Levels pursuant to Section 

III.A.7.5 below.  If a Market Participant requests that the Internal Market Monitor use a higher cost fuel 

type in the calculation of the cost-based Reference Level, then it must provide the Internal Market 

Monitor written verification as to the cause for the use of the higher cost fuel and expected duration of 

such use.  The verification as to cause must include a statement as to how the use of the higher cost fuel is 

consistent with ensuring the availability of the Resource. 

 

In the event that: 

 

(a) the lower cost fuel becomes physically unavailable after the offer deadline for the Operating Day; 

(b) the offer for the Operating Day is at or below the Reference Level based on the higher cost fuel, and; 

(c) the Market Participant notifies the Internal Market Monitor; then 

 

the Internal Market Monitor shall evaluate the information provided by the Market Participant.  If the 

Internal Market Monitor determines that the Reference Level should be based on the more expensive fuel, 

the Internal Market Monitor may apply a Reference Level based on the more expensive fuel, or treat the 

mailto:imm@iso-ne.com
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offer as not violating applicable conduct tests for the Operating Day for which the offer is submitted.  At 

the time of notification, the Market Participant shall provide all available documentation showing why the 

Resource must use the higher-priced fuel, such as a fuel supplier notice of the interruption.  Within five 

business days of the Operating Day, if not already made available to the Internal Market Monitor during 

the initial notification, the Market Participant shall provide full documentation regarding the use of the 

higher-priced fuel, including evidence that the higher priced fuel was used or, alternatively, of the lack of 

energy generated, as well as evidence of the fuel interruption. 

 

If the Market Participant fails to provide supporting information within five business days of the 

Operating Day, then the Reference Level based on the lower cost fuel will be used in place of the Supply 

Offer for settlement purposes.  Market Participant requests and supporting information must be submitted 

to imm@iso-ne.com. 

 

III.A.3.3. Market Participant Access to its Reference Levels. 

The Internal Market Monitor will make available to the Market Participant the Reference Levels 

applicable to that Market Participant’s Supply Offers through the MUI.  The Reference Levels will be 

made available on a daily basis.  The Market Participant shall not modify such Reference Levels in the 

ISO’s or Internal Market Monitor’s systems. 

 

III.A.4.   Physical Withholding. 

 

III.A.4.1.  Identification of Conduct Inconsistent with Competition. 

This section defines thresholds used to identify possible instances of physical withholding.  This section 

does not limit the Internal Market Monitor’s ability to refer potential instances of physical withholding to 

the Commission.  

 

Generally, physical withholding involves not offering to sell or schedule the output of or services 

provided by a Resource capable of serving the New England Markets when it is economic to do so.  

Physical withholding may include, but is not limited to: 

 

(a) falsely declaring that a Resource has been forced out of service or otherwise become unavailable, 

(b) refusing to make a Supply Offer, or schedules for a Resource when it would be in the economic 

interest absent market power, of the withholding entity to do so, 



 

Page 19 

(c) operating a Resource in Real-Time to produce an output level that is less than the ISO Dispatch 

Rate, or  

(d) operating a transmission facility in a manner that is not economic, is not justified on the basis of 

legitimate safety or reliability concerns, and contributes to a binding transmission constraint. 

 

III.A.4.2.   Thresholds for Identifying Physical Withholding. 

 

III.A.4.2.1.  Initial Thresholds. 

Except as specified in subsection III.A.4.2.4 below, the following initial thresholds will be 

employed by the Internal Market Monitor to identify physical withholding of a Resource: 

 

(a) Withholding that exceeds the lower of 10% or 100 MW of a Resource’s capacity; 

(b) Withholding that exceeds in the aggregate the lower of 5% or 200 MW of a Market 

Participant’s total capacity for Market Participants with more than one Resource; or 

(c) Operating a Resource in Real-Time at an output level that is less than 90% of the ISO’s 

Dispatch Rate for the Resource. 

 

III.A.4.2.2.   Adjustment to Generating Capacity. 

The amounts of generating capacity considered withheld for purposes of applying the foregoing 

thresholds shall include unjustified deratings, that is, falsely declaring a Resource derated, and the 

portions of a Resource’s available output that are not offered. The amounts deemed withheld shall 

not include generating output that is subject to a forced outage or capacity that is out of service 

for maintenance in accordance with an ISO maintenance schedule, subject to verification by the 

Internal Market Monitor as may be appropriate that an outage was forced. 

 

III.A.4.2.3.   Withholding of Transmission. 

A transmission facility shall be deemed physically withheld if it is not operated in accordance 

with ISO instructions and such failure to conform to ISO instructions causes transmission 

congestion.  A transmission facility shall not be deemed withheld if it is subject to a forced outage 

or is out of service for maintenance in accordance with an ISO maintenance schedule, subject to 

verification by the Internal Market Monitor as may be appropriate that an outage was forced. 

 

III.A.4.2.4.   Resources in Congestion Areas. 
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Minimum quantity thresholds shall not be applicable to the identification of physical withholding 

by a Resource in an area the ISO has determined is congested. 

 

III.A.4.3.  Hourly Market Impacts. 

Before evaluating possible instances of physical withholding for imposition of sanctions, the Internal 

Market Monitor shall investigate the reasons for the change in accordance with Section III.A.3. If the 

physical withholding in question is not explained to the satisfaction of the Internal Market Monitor, the 

Internal Market Monitor will determine whether the conduct in question causes a price impact in the New 

England Markets in excess of any of the thresholds specified in Section III.A.5, as appropriate. 

 

III.A.5.   Mitigation.  

 

III.A.5.1.  Resources with Capacity Supply Obligations. 

Only Supply Offers associated with Resources with Capacity Supply Obligations will be evaluated for 

economic withholding in the Day-Ahead Energy Market.  All Supply Offers will be evaluated for 

economic withholding in the Real-Time Energy Market. 

 

 III.A.5.1.1. Resources with Partial Capacity Supply Obligations. 

Supply Offers associated with Resources with a Capacity Supply Obligation for less than their 

full capacity shall be evaluated for economic withholding and mitigation as follows: 

 

(a) all Supply Offer parameters shall be reviewed for economic withholding; 

(b) the energy price Supply Offer parameter shall be reviewed for economic withholding up 

to and including the higher of:  (i) the block containing the Resource’s Economic 

Minimum Limit, or; (ii) the highest block that includes any portion of the Capacity 

Supply Obligation; 

(c) if a Resource with a partial Capacity Supply Obligation consists of multiple assets, the 

offer blocks associated with the Resource that shall be evaluated for mitigation shall be 

determined by using each asset’s Seasonal Claimed Capability value in proportion to the 

total of the Seasonal Claimed Capabilities for all of the assets that make up the Resource.  

The Lead Market Participant of a Resource with a partial Capacity Supply Obligation 

consisting of multiple assets may also propose to the Internal Market Monitor the offer 

blocks that shall be evaluated for mitigation based on an alternative allocation on a 

monthly basis.  The proposal must be made at least five business days prior to the start of 
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the month.  A proposal shall be rejected by the Internal Market Monitor if the designation 

would be inconsistent with competitive behavior  

III.A.5.2.  Structural Tests.   

There are two structural tests that determine which mitigation thresholds are applied to a Supply Offer: 

 
(a) if a supplier is determined to be pivotal according to the pivotal supplier test, then the thresholds in 

Section III.A.5.5.1 “General Threshold Energy Mitigation” and Section III.A.5.5.3 “General 

Threshold Commitment Mitigation” apply, and; 

(b) if a Resource is determined to be in a constrained area according to the constrained area test, then the 

thresholds in Section III.A.5.5.2 “Constrained Area Threshold Energy Mitigation” and Section 

III.A.5.5.4 “Constrained Area Threshold Commitment Mitigation” apply. 

 

III.A.5.2.1.   Pivotal Supplier Test. 

The pivotal supplier test examines whether a Market Participant has aggregate energy Supply 

Offers (up to and including Economic Max) that exceed the supply margin.  A Market Participant 

whose aggregate energy associated with Supply Offers exceeds the supply margin is a pivotal 

supplier. 

 

The supply margin for an interval is the total energy Supply Offers from available Resources (up 

to and including Economic Max), less total system load (as adjusted for net interchange with 

other Control Areas, including Operating Reserve).  Resources are considered available for an 

interval if they can provide energy within the interval.  The applicable interval in the Day-Ahead 

Energy Market is any of the 24 hours for which pivotal supplier calculations are made.  The 

applicable interval for the current operating plan in the Real-Time Energy Market is any of the 

hours in the plan.  The applicable interval for UDS is the interval for which UDS issues 

instructions. 

 

The pivotal supplier test shall be run prior to the clearing of the Day-Ahead Energy Market, prior 

to each determination of a new operating plan for the Operating Day, and prior to each execution 

of the UDS. 

. 

 III.A.5.2.2.  Constrained Area Test. 

A Resource is considered to be within a constrained area if: 
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(a) for purposes of the Real-Time Energy Market, the Resource is located on the import-

constrained side of a binding constraint and there is a sensitivity to the binding constraint 

such that the UDS used to relieve transmission constraints would commit or dispatch the 

Resource in order to relieve that binding transmission constraint, or; 

(b) for purposes of the Day-Ahead Energy Market, the LMP at the Resource’s Node exceeds 

the LMP at the Hub by more than $25/MWh. 

 

III.A.5.3.   Calculation of Impact Tests in the Day-Ahead Energy Market. 

The price impact for the purposes of Section III.A.5.5.1 “General Threshold Energy Mitigation” 

compares two LMPs at a Resource’s Node.  The first LMP is calculated based on the Supply Offers 

submitted for all Resources.  The second LMP is calculated through a simulation of the Day-Ahead 

Energy Market with the offer blocks associated with conduct violations of the pivotal supplier’s 

Resources set to their Reference Levels. 

 

A Supply Offer shall be determined to have no price impact for the purposes of Section III.A.5.5.1 

“General Threshold Energy Mitigation” if: 

 

(a) the first LMP at the Resource’s Node is less than the impact threshold, or; 

(b) the first LMP minus the Resource’s Reference Level for each offer block is less than the impact 

threshold. 

 

The price impact for the purposes of Section III.A.5.5.2 “Constrained Area Energy Mitigation” is equal to 

the difference between the LMP at the Resource’s Node and the LMP at the Hub. 

 

III.A.5.4.   Calculation of Impact Tests in the Real-Time Energy Market. 

The energy price impact test applied in the Real-Time Energy Market shall compare two LMPs at the 

Resource’s Node.  The first LMP will be calculated based on the Supply Offers submitted for all 

Resources.  If a Supply Offer has been mitigated in a prior interval, the calculation of the first LMP shall 

be based on the mitigated value.  The second LMP shall be calculated substituting Reference Levels for 

Supply Offers that have failed the applicable conduct test.  The difference between the two LMPs is the 

price impact of the conduct violation. 

 

A Supply Offer shall be determined to have no price impact if the offer block that violates the conduct 

test is: 
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(a) less than the LMP calculated using the submitted Supply Offers, and less than the LMP calculated 

using Reference Levels for Supply Offers that have failed the conduct test, or; 

(b) greater than the LMP calculated using the submitted Supply Offers, and greater than the LMP 

calculated using Reference Levels for Supply Offers that have failed the conduct test, and the 

Resource has not been dispatched into the offer block that exceeds the LMP. 

 

III.A.5.5.    Mitigation by Type.  

 

III.A.5.5.1.  General Threshold Energy Mitigation. 

 
III.A.5.5.1.1. Applicability. 

 
Mitigation pursuant to this section shall be applied to all Supply Offers submitted by a Lead 

Market Participant that is determined to be a pivotal supplier. 

 

III.A.5.5.1.2. Conduct Test. 

A Supply Offer fails the conduct test for general threshold energy mitigation if any offer block 

price exceeds the Reference Level by an amount greater than 300% or $100/MWh, whichever is 

lower.  Offer block prices below $25/MWh are not subject to the conduct test. 

 

III.A.5.5.1.3. Impact Test. 

A Supply Offer that fails the conduct test for general threshold energy mitigation shall be 

evaluated against the impact test for general threshold energy mitigation.  A Supply Offer fails 

the impact test for general threshold energy mitigation if there is an increase in the LMP greater 

than 200% or $100/MWh, whichever is lower as determined by the day-ahead or real-time impact 

test.  

 

III.A.5.5.1.4. Consequence of Failing Both Conduct and Impact Test. 

If a Supply Offer fails the general threshold conduct and impact tests, then the financial 

parameters of the Supply Offer shall be set to their Reference Levels, including all energy offer 

block prices and all types of Start-Up Fees and the No-Load Fee. 

 

III.A.5.5.2. Constrained Area Energy Mitigation. 
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III.A.5.5.2.1. Applicability. 

Mitigation pursuant to this section shall be applied to Supply Offers associated with a Resource 

determined to be within a constrained area. 

 

III.A.5.5.2.2. Conduct Test. 

A Supply Offer fails the conduct test for constrained area energy mitigation if any offer block 

price exceeds the Reference Level by an amount greater than 50% or $25/MWh, whichever is 

lower. 

 

III.A.5.5.2.3. Impact Test. 

A Supply Offer fails the impact test for constrained area energy mitigation if there is an increase 

greater than 50% or $25/MWh, whichever is lower, in the LMP as determined by the day-ahead 

or real-time impact test. 

 

III.A.5.5.2.4. Consequence of Failing Both Conduct and Impact Test. 

If a Supply Offer fails the constrained area conduct and impact tests, then the financial parameters 

of the Supply Offer shall be set to their Reference Levels, including all energy offer blocks and 

all types of Start-Up Fees and the No-Load Fee. 

 

III.A.5.5.3. General Threshold Commitment Mitigation. 

 

III.A.5.5.3.1. Applicability. 

Mitigation pursuant to this section shall be applied to any Resource whose Lead Market 

Participant is determined to be a pivotal supplier. 

 

III.A.5.5.3.2. Conduct Test. 

A Resource shall fail the conduct test for general threshold commitment mitigation if any Start-

Up Fee or No-Load Fee exceeds the Reference Level for that fee by 200% or more. 

 

III.A.5.5.3.3. Consequence of Failing Conduct Test. 

If a Resource fails the general threshold commitment conduct test, it shall be evaluated for 

commitment based on an offer with all financial parameters of its Supply Offer set to their 

Reference Levels, including all offer blocks and all types of Start-Up Fees and the No-Load Fee.  
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If a Resource is committed, then all financial parameters of its Supply Offer are set to their 

Reference Levels. 

 

III.A.5.5.4. Constrained Area Commitment Mitigation. 

 

III.A.5.5.4.1. Applicability. 

Mitigation pursuant to this section shall be applied to any Resource determined to be within a 

constrained area in the Real-Time Energy Market. 

 

III.A.5.5.4.2. Conduct Test. 

A Resource shall fail the conduct test for constrained area commitment mitigation if any Start-Up 

Fee or the No-Load Fee is submitted with an increase greater than 25% above the Reference 

Level. 

 

III.A.5.5.4.3. Consequence of Failing Test. 

If a Supply Offer fails the constrained area commitment conduct test, it shall be evaluated for 

commitment based on an offer with all financial parameters set to their Reference Levels.  This 

includes all energy offer blocks and all types of Start-Up Fees and the No-Load Fee.  If a 

Resource is committed, then all financial parameters of its Supply Offer are set to their Reference 

Levels. 

 

III.A.5.5.5. Local Reliability Commitment Mitigation. 

 

III.A.5.5.5.1. Applicability. 

Mitigation pursuant to this section shall be applied to Supply Offers for Resources that are 

committed to provide, or Resources that are required to remain online to provide, one or more of 

the following: 

 

(a) local first contingency protection or local second contingency protections; 

(b) VAR or voltage support; or 

(c) Special Constraint Resource Service 

 

III.A.5.5.5.2. Conduct Test. 
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All financial parameters of Supply Offers will be evaluated to determine whether the following 

formula is true: 

(Low Load Cost at Offer – Low Load Cost at Reference Level) = < Commitment Cost Threshold  

 

 Where, 

 

Commitment Cost Threshold = the lower of (0.1 times Low Load Cost at Reference Level) or 

($80 multiplied by the Resource’s Economic Maximum). 

 

Low Load Cost = the cost of operating the Resource at Economic Minimum calculated using the 

following formula: 

 

(Cold Start-Up Fee + (No Load Fee * minimum run time) + (Price of Energy at Economic 

Minimum * Economic Minimum * minimum run time)) 

 

Low Load Cost at Offer = Low Load Cost calculated with financial parameters of the Supply 

Offer as submitted by the Lead Market Participant. 

 

Low Load Cost at Reference Level = Low Load Cost calculated with the financial parameters of 

the Supply Offer set to Reference Levels. 

 

Price of Energy at Economic Minimum = the price for energy at the Resource’s Economic 

Minimum. 

 

For Low Load Cost at Offer, the price for energy is the price from the Supply Offer.  For Low 

Load Cost at Reference Level, the Reference Level of the offer block at Economic Minimum is 

used. 

 

If a Resource’s combined minimum run time and minimum down time exceed 24 hours, then the 

conduct test will use the greater of 24 hours or the Resource’s minimum run time for the 

minimum run time. 

 

If the (Low Load Cost at Offer – Low Load Cost at Reference Level) is greater than the 

Commitment Cost Threshold, then the conduct test is violated. 
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III.A.5.5.5.3. Consequence of Failing Test. 

If a Supply Offer fails the local reliability commitment conduct test, it shall be evaluated for 

commitment based on an offer with all financial parameters set to their Reference Levels.  This 

includes all offer blocks and all types of Start-Up Fees and the No-Load Fee.  If a Resource is 

committed, then all financial parameters of its Supply Offer are set to their Reference Level. 

 

III.A.5.6.  Duration of Energy Threshold Mitigation. 

Any mitigation imposed pursuant to Sections III.A.5.5.1 “General Threshold Energy Mitigation” or 

III.A.5.5.2 “Constrained Area Threshold Energy Mitigation” is in effect for the following duration: 

 

(a) in the Real-Time Energy Market, mitigation starts when the impact test violation occurs; 

(b) in the Day-Ahead Energy Market, mitigation starts at the beginning of the Operating Day; and, 

(c) for both the Real-Time Energy Market and Day-Ahead Energy Market, mitigation remains in effect 

through the end of the Operating Day or through the end of the Resource’s minimum run time, 

whichever is later. 

 

III.A.5.7. Duration of Commitment Mitigation. 

Any mitigation imposed pursuant to Sections III.A.5.5.3 “General Threshold Commitment Mitigation”, 

III.A.5.5.4 “Constrained Area Commitment Mitigation”, or III.A.5.5.5 “Local Reliability Commitment 

Mitigation” is in effect for the following duration:  

 

(a) in the Real-Time Energy Market, mitigation starts either; 

a. on the first hour a Resource is directed to remain on-line by the ISO or; 

b. in all other cases, at the time of the decision to commit the Resource. 

(b) in the Day-Ahead Energy Market, mitigation starts at the beginning of the Operating Day, and; 

(c) for both the Real-Time Energy Market and Day-Ahead Energy Market, mitigation remains in effect 

through the end of the Operating Day or through the end of the Resource’s minimum run time, 

whichever is later. 

 

III.A.5.8. Correction of Mitigation. 

If the Internal Market Monitor determines that there are one or more errors in the mitigation applied in an 

Operating Day due to data entry, system or software errors by the ISO or the Internal Market Monitor, the 

Internal Market Monitor shall notify the market monitoring contacts specified by the Lead Market 
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Participant within five business days of the applicable Operating Day.  The ISO shall correct the error as 

part of the Data Reconciliation Process by applying the correct values to the relevant Supply Offer in the 

settlement process. 

 

The permissibility of correction of errors in mitigation, and the timeframes and procedures for permitted 

corrections, are addressed solely in this section and not in those sections of Market Rule 1 relating to 

settlement and billing processes. 

 

III.A.5.9. Delay of Day-Ahead Energy Market Due to Mitigation Process. 

The posting of the Day-Ahead Energy Market results may be delayed if necessary for the completion of 

mitigation procedures. 

 

III.A.6.   Physical Parameter Offer Thresholds. 

Physical parameters of a Supply Offer are limited to thresholds specified in this section.  Physical 

parameters are limited by the software accepting offers, except those that can be re-declared in real time 

during the Operating Day.  Parameters that exceed the thresholds specified here but are not limited 

through the software accepting offers are subject to Internal Market Monitor review after the Operating 

Day and possible referral to the Commission under Section III.A.19 of this Appendix. 

 

III.A.6.1. Time-Based Offer Parameters. 

Supply Offer parameters that are expressed in time (i.e., minimum run time, minimum down time, start 

time, and notification time) shall have a threshold of two hours for an individual parameter or six hours 

for the combination of the time-based offer parameters compared to the Resource’s Reference Levels.  

Offers may not exceed these thresholds in a manner that reduce the flexibility of the Resource.  To 

determine if the six hour threshold is exceeded, all time-based offer parameters will be summed for each 

start-up state (hot, intermediate and cold).  If the sum of the time-based offer parameters for a start-up 

state exceeds six hours above the sum of the Reference Levels for those offer parameters, then the six 

hour threshold is exceeded. 

 

III.A.6.1.1. Other Offer Parameters. 

Non-financial or non-time-based offer parameters shall have a threshold of a 100% increase, or 

greater, for parameters that are minimum values, or a 50% decrease, or greater, for parameters 

that are maximum values (including, but not limited to, ramp rates, Economic Maximum Limits 

and maximum starts per day) compared to the Resource’s Reference Levels. 
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Offer parameters that are limited by performance caps or audit values imposed by the ISO are not 

subject to the provisions of this section. 

 

III.A.7.   Calculation of Resource Reference Levels for Physical Parameters and Financial 

Parameters of Resources.   

 

III.A.7.1. Methods for Determining Reference Levels for Physical Parameters. 

The Internal Market Monitor will calculate a Reference Level for each element of a bid or offer that is 

expressed in units other than dollars (such as time-based or quantity level bid or offer parameters) on the 

basis of one or more of the following:  

 

(a) Original equipment manufacturer (OEM) operating recommendations and performance data for all 

Resource types in the New England Control Area, grouped by unit classes, physical parameters and 

fuel types. 

(b) Applicable  environmental operating permit information currently on file with the issuing 

environmental regulatory body. 

(c) Verifiable Resource physical operating characteristic data, including but not limited to facility and/or 

Resource operating guides and procedures, historical operating data and any verifiable documentation 

related to the Resource, which will be reviewed in consultation with the Market Participant. 

 

III.A.7.2. Methods for Determining Reference Levels for Financial Parameters of Supply 

Offers. 

The Reference Levels for Start-Up Fees, No-Load Fees, and offer blocks will be calculated separately and 

assuming no costs from one component are included in another component. 

 

III.A.7.2.1. Order of Reference Level Calculation. 

The Internal Market Monitor will calculate a Reference Level for each offer block of a Supply 

Offer according to the following hierarchy, under which the first method that can be calculated is 

used: 

 

(a) accepted offer-based Reference Levels pursuant to Section III.A.7.3; 

(b) LMP-based Reference Levels pursuant to Section III.A.7.4; and, 

(c) cost-based Reference Levels pursuant to Section III.A.7.5.  



 

Page 30 

 

III.A.7.2.2. Circumstances in Which Cost-Based Reference Levels Supersede the 

Hierarchy of Reference Level Calculation. 

In the following circumstances, cost-based Reference Levels shall be used notwithstanding the 

hierarchy specified in Section III.A.7.2.1. 

 

(a) The cost-based Reference Level is higher than either the accepted offer-based or LMP-based 

Reference Level. 

(b) The Supply Offer parameter is a Start-Up Fee or the No-Load Fee. 

(c) The Lead Market Participant requests the cost-based Reference Level. 

(d) During the previous 90 days: 

(i) the Resource has been flagged for VAR, SCR, or as a Local Second Contingency 

Protection Resource for any hour in the Day-Ahead Energy Market or the Real-Time 

Energy Market, and; 

(ii) the ratio of the sum of the operating hours for days for which the Resource has been 

flagged during the previous 90 days in which the number of hours operated out of 

economic merit order in the Day-Ahead Energy Market and the Real-Time Energy 

Market exceed the number of hours operated in economic merit order in the Day-

Ahead Energy Market and Real-Time Energy Market, to the total number of 

operating hours in the Day-Ahead Energy Market and Real-Time Energy Market 

during the previous 90 days is greater than or equal to 50 percent. 

 

For the purposes of this subsection: 

i. A flagged day is any day in which the Resource has been flagged for VAR, 

SCR, or as a Local Second Contingency Protection Resource for any hour in 

either the Day-Ahead Energy Market or the Real-Time Energy Market. 

ii. Operating hours are the hours in the Day-Ahead Energy Market for which a 

Resource has cleared output (MW) greater than zero and hours in the Real-

Time Energy Market for which a Resource has metered output (MW) greater 

than zero.  For days for which Real-time Energy Market metered values are 

not yet available in the ISO’s or the Internal Market Monitor’s systems, 

telemetered values will be used. 

iii. Self-scheduled hours will be excluded from all of the calculations described 

in this subsection, including the determination of operating hours.  
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iv. The determination as to whether a Resource operated in economic merit 

order during an hour will be based on the energy offer block within which 

the Resource is operating. 

 

III.A.7.3. Accepted Offer-Based Reference Level. 

 The Internal Market Monitor shall calculate the accepted offer-based Reference Level as the lower of the 

mean or the median of a generating Resource’s Supply Offers that have been accepted and are part of the 

seller’s Day-Ahead Generation Obligation or Real-Time Generation Obligation in competitive periods 

over the previous 90 days, adjusted for changes in fuel prices utilizing fuel indices generally applicable 

for the location and type of Resource.  For purposes of this section, a competitive period is an Operating 

Day in which the Resource is scheduled in economic merit order. 

 

III.A.7.4. LMP-Based Reference Level. 

The Internal Market Monitor shall calculate the LMP-based Reference Level as the mean of the LMP at 

the Resource’s Node during the lowest-priced 25% of the hours that the Resource was dispatched over the 

previous 90 days for similar days (weekday or weekend day), adjusted for changes in fuel prices. 

 

III.A.7.5. Cost-Based Reference Level. 

The Internal Market Monitor shall calculate cost-based Reference Levels taking into account information 

on costs provided by the Market Participant though the consultation process prescribed in Section III.A.3. 

 

The following criteria shall be applied to estimates of cost: 

 

(a) The provision of cost estimates by a Market Participant shall conform with the timing and 

requirements of Section III.A.3 “Consultation Prior to Determination of Reference Levels for 

Physical and Financial Parameters of Resources”. 

(b) Costs must be documented. 

(c) All cost estimates shall be based on estimates of current market prices or replacement costs and not 

inventory costs wherever possible. 

(d) When market prices or replacement costs are unavailable, cost estimates shall identify whether the 

reported costs are the result of a product or service provided by an Affiliate of the Market Participant. 

(e) The Internal Market Monitor will evaluate cost information provided by the Market Participant in 

comparison to other information available to the Internal Market Monitor. 
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III.A.7.5.1.  Estimation of Incremental Operating Cost. 

The Internal Market Monitor’s determination of a Resource’s marginal costs shall include an 

assessment of the Resource’s incremental operating costs in accordance with the following 

formulas, 

 

Incremental Energy: 

(incremental heat rate * fuel costs) + (emissions rate * emissions allowance price) + variable 

operating and maintenance costs + opportunity costs. 

 

Opportunity costs may include, but are not limited to, economic costs associated with complying 

with: 

 

(a) emissions limits; 

(b) water storage limits; and, 

(c) other operating permits that limit production of energy.  

 

No-Load: 

(no-load fuel use * fuel costs) + (no-load emissions * emission allowance price) 

+ no-load variable operating and maintenance costs + other no-load costs that are not fuel, 

emissions or variable and maintenance costs. 

 

Start-Up: 

(start-up fuel use * fuel costs) + (start-up emissions * emission allowance price) + start-up 

variable and maintenance costs + other start-up costs that are not fuel, emissions or variable and 

maintenance costs. 

 

III.A.8.   Determination of Offer Competitiveness During Shortage Event. 

The Internal Market Monitor shall evaluate the competitiveness of the Supply Offer of each Resource 

with a Capacity Supply Obligation that is off-line during a Shortage Event, as described below.  The 

evaluation for competitiveness shall be performed on Supply Offers in the Day-Ahead Energy Market and 

Supply Offers made during the Re-Offer Period.  A determination of non-competitiveness for a Day-

Ahead Energy Market Supply Offer or a Supply Offer made during the Re-Offer Period which affects an 

hour shall constitute a finding of non-competitiveness for that hour. 
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(a) The thresholds used for evaluation shall be the general thresholds in Sections III.A.5.5.1 and 

III.A.5.5.3 unless the constrained area mitigation thresholds apply in the Day-Ahead Energy Market 

or Real-Time Energy Market and the resource under evaluation could have fully or partially relieved 

the constraint during the applicable Shortage Event.  If the constrained area mitigation thresholds 

apply, then the energy price Supply Offer parameter and the Start-Up Fee and No-Load Fee 

parameters shall be evaluated for competitiveness using the thresholds in Sections III.A.5.5.2 and 

III.A.5.5.4. 

(b) If the value of any of the following Supply Offer parameters for a resource exceeds the relevant 

thresholds for an hour, all MW for the resource for the hour shall be non-competitive: 

(i) The Start-Up Fees and No-Load Fee; 

(ii) Each time-based Supply Offer parameter;  

(iii) The energy price Supply Offer parameter up to and including the Economic Minimum Limit. 

(c) If none of the parameters evaluated for competitiveness pursuant to Section III.A.8 (b) above are non-

competitive for an hour, then the energy price parameter for each incremental Supply Offer block 

above the resource’s Economic Minimum Limit shall be evaluated for competitiveness using the 

thresholds identified in Section III.A.8 (a) above, in order of lowest energy price to highest energy 

price.  If any Supply Offer block is non-competitive, then that block and all blocks above it shall be 

non-competitive, and all blocks below it shall be competitive.  

 

III.A.9.  Regulation. 

The Internal Market Monitor will monitor the Regulation market for conduct that it determines constitutes 

an abuse of market power.  If the Internal Market Monitor identifies any such conduct, it may make a 

filing under Section 205 of the Federal Power Act with the Commission requesting authorization to apply 

appropriate mitigation measures or to revise Market Rule 1 to address such conduct (or both).  The 

Internal Market Monitor may make such a filing at any time it deems necessary, and may request 

expedited treatment from the Commission.  Any such filing shall identify the particular conduct the 

Internal Market Monitor believes warrants mitigation or revisions to Market Rule 1 (or both), shall 

propose a specific mitigation measure for the conduct or revision to Market Rule 1 (or both), and shall set 

forth the Internal Market Monitor’s justification for imposing that mitigation measure or revision to 

Market Rule 1 (or both). 

 

III.A.10.  Demand Bids. 

The Internal Market Monitor will monitor Demand Resources as outlined below: 
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(a) LMPs in the Day-Ahead Energy Market and Real-Time Energy Market shall be monitored to 

determine whether there is a persistent hourly deviation in any location that would not be expected in 

a workably competitive market. 

(b) The Internal Market Monitor shall compute the average hourly deviation between Day-Ahead Energy 

Market and Real-Time Energy Market LMPs, measured as: (LMP real time / LMP day ahead) – 1.  The 

average hourly deviation shall be computed over a rolling four-week period or such other period 

determined by the Internal Market Monitor. 

(c) The Internal Market Monitor shall estimate and monitor the average percentage of each Market 

Participant’s bid to serve load scheduled in the Day-Ahead Energy Market, using a methodology 

intended to identify a sustained pattern of under-bidding as accurately as deemed practicable.  The 

average percentage will be computed over a specified time period determined by the Internal Market 

Monitor. 

 

If the Internal Market Monitor determines that: (i) The average hourly deviation is greater than ten 

percent (10%) or less than negative ten percent (-10%), (ii) one or more Market Participants on behalf of 

one or more LSEs have been purchasing a substantial portion of their loads with purchases in the Real-

Time Energy Market, (iii) this practice has contributed to an unwarranted divergence of LMPs between 

the two markets, and (iv) this practice has created operational problems, the Internal Market Monitor may 

make a filing under Section 205 of the Federal Power Act with the Commission requesting authorization 

to apply appropriate mitigation measures or to revise Market Rule 1 to address such conduct (or both).  

The thresholds identified above shall not limit the Internal Market Monitor’s authority to make such a 

filing.  The Internal Market Monitor may make such a filing at any time it deems necessary, and may 

request expedited treatment from the Commission.  Any such filing shall identify the particular conduct 

that the Internal Market Monitor believes warrants mitigation or revisions to Market Rule 1 (or both), 

shall propose a specific mitigation measure for the conduct or revision to Market Rule 1 (or both), and 

shall set forth the Internal Market Monitor’s justification for imposing that mitigation measure or revision 

to Market Rule 1 (or both). 

 

III.A.11.   Mitigation of Increment Offers and Decrement Bids.  

 

III.A.11.1.   Purpose. 

The provisions of this section specify the market monitoring and mitigation measures applicable to 

Increment Offers and Decrement Bids.  An Increment Offer is one to supply energy and a Decrement Bid 

is one to purchase energy, in either such case not being backed by physical load or generation and 
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submitted in the Day-Ahead Energy Market in accordance with the procedures and requirements specified 

in Market Rule 1 and the ISO New England Manuals. 

 

III.A.11.2.   Implementation. 

 

III.A.11.2.1. Monitoring of Increment Offers and Decrement Bids. 

Day-Ahead LMPs and Real-Time LMPs in each Load Zone or Node, as applicable, shall be 

monitored to determine whether there is a persistent hourly deviation in the LMPs that would not 

be expected in a workably competitive market.  The Internal Market Monitor shall compute the 

average hourly deviation between Day-Ahead LMPs and Real-Time LMPs, measured as:  

 (LMP real time / LMP day ahead) – 1.   

The average hourly deviation shall be computed over a rolling four-week period or such other 

period determined by the Internal Market Monitor to be appropriate to achieve the purpose of this 

mitigation measure. 

 

III.A.11.3. Mitigation Measures. 

If the Internal Market Monitor determines that (i) the average hourly deviation computed over a rolling 

four week period is greater than ten percent (10%) or less than negative ten percent (-10%), and (ii) the 

bid and offer practices of one or more Market Participants has contributed to a divergence between LMPs 

in the Day-Ahead Energy Market and Real-Time Energy Market, then the following mitigation measure 

may be imposed: 

 

The Internal Market Monitor may limit the hourly quantities of Increment Offers for supply or Decrement 

Bids for load that may be offered in a Location by a Market Participant, subject to the following 

provisions: 

 

(i) The Internal Market Monitor shall, when practicable, request explanations of the relevant bid and 

offer practices from any Market Participant submitting such bids. 

(ii) Prior to imposing a mitigation measure, the Internal Market Monitor shall notify the affected 

Market Participant of the limitation. 

(iii) The Internal Market Monitor, with the assistance of the ISO, will restrict the Market Participant 

for a period of six months from submitting any virtual transactions at the same Node(s), and/or 

electrically similar Nodes to, the Nodes where it had submitted the virtual transactions that 
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contributed to the unwarranted divergence between the LMPs in the Day-Ahead Energy Market 

and Real-Time Energy Market. 

 

III.A.11.4. Monitoring and Analysis of Market Design and Rules. 

The Internal Market Monitor shall monitor and assess the impact of Increment Offers and Decrement 

Bids on the competitive structure and performance, and the economic efficiency of the New England 

Markets.  Such monitoring and assessment shall include the effects, if any, on such bids and offers of any 

mitigation measures specified in this Market Rule 1. 

  

III.A.12.   Cap on FTR Revenues. 

If a holder of an FTR between specified delivery and receipt Locations (i) had an Increment Offer and/or 

Decrement Bid that was accepted by the ISO for an applicable hour in the Day-Ahead Energy Market for 

delivery or receipt at or near delivery or receipt Locations of the FTR; and (ii) the result of the acceptance 

of such Increment Offer or Decrement Bid is that the difference in LMP in the Day-Ahead Energy Market 

between such delivery and receipt Locations is greater than the difference in LMP between such delivery 

and receipt Locations in the Real-Time Energy Market, then the Market Participant shall not receive any 

Transmission Congestion Credit associated with such FTR in such hour, in excess of one divided by the 

number of hours in the applicable month multiplied by the amount originally paid for the FTR in the FTR 

Auction.  A Location shall be considered at or near the FTR delivery or receipt Location if seventy-five % 

or more of the energy injected or withdrawn at that Location and which is withdrawn or injected at 

another Location is reflected in the constrained path between the subject FTR delivery and receipt 

Locations that were acquired in the FTR Auction.  

 

III.A.13.  Additional Internal Market Monitor Functions Specified in Tariff. 

 

III.A.13.1.  Review of Offers and Bids in the Forward Capacity Market. 

In accordance with the following provisions of Section III.13 of Market Rule 1, the Internal Market 

Monitor is responsible for reviewing certain bids and offers made in the Forward Capacity Market.  

Section III.13 of Market Rule 1 specifies the nature and detail of the Internal Market Monitor’s review 

and the consequences that will result from the Internal Market Monitor’s determination following such 

review. 

 

(a) [Reserved]. 
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(b) Section III.13.1.2.2.5.2 “Requirements for an Existing Generating Capacity Resource, Existing 

Demand Resource or Existing Import Capacity Resource Having a Higher Summer Qualified 

Capacity than Winter Qualified Capacity.” 

(c) Section III.13.1.2.3.2 “Review by Internal Market Monitor of Bids from Existing Generating 

Capacity Resources.” 

(d) Section III.13.1.3.5.6 “Review by Internal Market Monitor of Offers from New Import Capacity 

Resources and Existing Import Capacity.” 

(e) Section III.13.1.7 “Internal Market Monitor Review of Offers and Bids.” 

 

III.A.13.2.  Supply Offers and Demand Bids Submitted for Reconfiguration Auctions in the 

Forward Capacity Market. 

Section III.13.4 of Market Rule 1 addresses reconfiguration auctions in the Forward Capacity Market.  As 

addressed in Section III.13.4.2 of Market Rule 1, a supply offer or demand bid submitted for a 

reconfiguration auction shall not be subject to mitigation by the Internal Market Monitor. 

 

III.A.13.3.  Monitoring of Transmission Facility Outage Scheduling. 

Appendix G of Market Rule 1 addresses the scheduling of outages for transmission facilities.  The 

Internal Market Monitor shall monitor the outage scheduling activities of the Transmission Owners.  The 

Internal Market Monitor shall have the right to request that each Transmission Owner provide information 

to the Internal Market Monitor concerning the Transmission Owner’s scheduling of transmission facility 

outages, including the repositioning or cancellation of any interim approved or approved outage, and the 

Transmission Owner shall provide such information to the Internal Market Monitor in accordance with 

the ISO New England Information Policy. 

 

III.A.13.4.  Monitoring of Forward Reserve Resources. 

The Internal Market Monitor will receive information that will identify Forward Reserve Resources, the 

Forward Reserve Threshold Price, and the assigned Forward Reserve Obligation.  Prior to mitigation of 

Supply Offers or Demand Bids associated with a Forward Reserve Resource, the Internal Market Monitor 

shall consult with the Market Participant in accordance with Section III.A.3 of this Appendix A.  The 

Internal Market Monitor and the Market Participant shall consider the impact on meeting any Forward 

Reserve Obligations in those consultations.  If mitigation is imposed, any mitigated offers shall be used in 

the calculation of qualifying megawatts under Section III.9.6.4 of Market Rule 1. 

 

III.A.13.5.  Imposition of Sanctions. 
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Appendix B of Market Rule 1 sets forth the procedures and standards under which sanctions may be 

imposed for certain violations of Market Participants’ obligations under the ISO New England Filed 

Documents and other ISO New England System Rules.  The Internal Market Monitor shall administer 

Appendix B in accordance with the provisions thereof. 

 

III.A.14.   Treatment of Supply Offers for Resources Subject to a Cost-of-Service Agreement. 

Article 5 of the form of Cost-of-Service Agreement in Appendix I to Market Rule 1 addresses the 

monitoring of resources subject to a cost-of-service agreement by the Internal Market Monitor and 

External Market Monitor.  Pursuant to Section 5.2 of Article 5 of the Form of Cost-of-Service Agreement, 

after consultation with the Lead Participant, Supply Offers that exceed Stipulated Variable Cost as 

determined in the agreement are subject to adjustment by the Internal Market Monitor to Stipulated 

Variable Cost. 

 

III.A.15.   Request for Additional Cost Recovery. 

 

III.A.15.1. Filing Right. 

If either (a) as a result of mitigation applied to a Resource under this Appendix A for all or part of one or 

more Operating Days, or (b) in the absence of mitigation, despite having submitted a Supply Offer at the 

energy offer cap specified in Section III.1.10.1.A(d) of Market Rule 1, a Market Participant believes that 

it will not recover the fuel and variable operating and maintenance costs of the Resource for those 

Operating Days, the Market Participant may, within sixty days of the receipt of the first Invoice issued 

containing credits or charges for the applicable Operating Day, submit a filing to the Commission seeking 

recovery of those costs pursuant to Section 205 of the Federal Power Act. 

 

III.A.15.2. Contents of Filing. 

Any Section 205 filing made pursuant to this section shall include:  (i)  the actual fuel and variable 

operating and maintenance costs for the Resource for the applicable Operating Days, with supporting data 

and calculations for those costs; (ii) an explanation of (a) why the actual costs of operating the Resource 

for the Operating Days exceeded the Reference Level costs or, (b) in the absence of mitigation, why the 

actual costs of operating the Resource for the Operating Days exceeded the costs as reflected in the 

Supply Offer at the energy offer cap; (iii) the Internal Market Monitor’s written explanation provided 

pursuant to  Section III.A.15.3; and (iv) all requested regulatory costs in connection with the filing. 

 

III.A.15.3. Review by Internal Market Monitor Prior to Filing. 
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Within twenty days of the receipt of the first Invoice containing credits or charges for the applicable 

Operating Day,  a Market Participant that intends to make a Section 205 filing pursuant to this Section 

III.A.15 shall submit to the Internal Market Monitor the information and explanation detailed in Section 

III.A.15.2 (i) and (ii) that is to be included in the Section 205 filing.  Within twenty days of the receipt of 

a completed submittal, the Internal Market Monitor shall provide a written explanation of the events that 

resulted in the Section III.A.15 request for additional cost recovery.  The Market Participant shall include 

the Internal Market Monitor’s written explanation in the Section 205 filing made pursuant to this Section 

III A.15. 

 

III.A.15.4. Cost Allocation. 

In the event that the Commission accepts a Market Participant’s filing for cost recovery under this 

section, the ISO shall allocate charges to Market Participants for payment of those costs in accordance 

with the cost allocation provisions of Market Rule 1 that otherwise would apply to payments for the 

services provided based on the Resource’s actual dispatch for the Operating Days in question. 

 

III.A.16. ADR Review of Internal Market Monitor Mitigation Actions. 

 

III.A.16.1. Actions Subject to Review. 

A Market Participant may obtain prompt Alternative Dispute Resolution (“ADR”) review of any Internal 

Market Monitor mitigation imposed on a Resource as to which that Market Participant has bidding or 

operational authority.  A Market Participant must seek review pursuant to the procedure set forth in 

Appendix D to this Market Rule 1, but in all cases within the time limits applicable to billing adjustment 

requests.  These deadlines are currently specified in the ISO New England Manuals.  Actions subject to 

review are: 

 

 Imposition of a mitigation remedy.  

 Continuation of a mitigation remedy as to which a Market Participant has submitted material 

evidence of changed facts or circumstances.  (Thus, after a Market Participant has unsuccessfully 

challenged imposition of a mitigation remedy, it may challenge the continuation of that mitigation in 

a subsequent ADR review on a showing of material evidence of changed facts or circumstances.) 

 

III.A.16.2. Standard of Review. 

On the basis of the written record and the presentations of the Internal Market Monitor and the Market 

Participant, the ADR Neutral shall review the facts and circumstances upon which the Internal Market 



 

Page 40 

Monitor based its decision and the remedy imposed by the Internal Market Monitor.  The ADR Neutral 

shall remove the Internal Market Monitor’s mitigation only if it concludes that the Internal Market 

Monitor’s application of the Internal Market Monitor mitigation policy was clearly erroneous.  In 

considering the reasonableness of the Internal Market Monitor’s action, the ADR Neutral shall consider 

whether adequate opportunity was given to the Market Participant to present information, any voluntary 

remedies proposed by the Market Participant, and the need of the Internal Market Monitor to act quickly 

to preserve competitive markets. 

 

III.A.17. Reporting. 

 

III.A.17.1. Data Collection and Retention. 

Market Participants shall provide the Internal Market Monitor and External Market Monitor with any and 

all information within their custody or control that the Internal Market Monitor or External Market 

Monitor deems necessary to perform its obligations under this Appendix A, subject to applicable 

confidentiality limitations contained in the ISO New England Information Policy.  This would include a 

Market Participant’s cost information if the Internal Market Monitor or External Market Monitor deems it 

necessary, including start up, no-load and all other actual marginal costs, when needed for monitoring or 

mitigation of that Market Participant.  Additional data requirements may be specified in the ISO New 

England Manuals.  If for any reason the requested explanation or data is unavailable, the Internal Market 

Monitor and External Market Monitor will use the best information available in carrying out their 

responsibilities.  The Internal Market Monitor and External Market Monitor may use any and all 

information they receive in the course of carrying out their market monitor and mitigation functions to the 

extent necessary to fully perform those functions. 

 

Market Participants must provide data and any other information requested by the Internal Market 

Monitor that the Internal Market Monitor requests to determine: 

 

(a) the opportunity costs associated with Demand Reduction Offers; 

(b) the accuracy of Demand Response Baselines; 

(c) the method used to achieve a demand reduction, and; 

(d) the accuracy of reported demand levels. 

 

III.A.17.2. Periodic Reporting by the ISO and Internal Market Monitor. 
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III.A.17.2.1. Monthly Report. 

The ISO will prepare a monthly report, which will be available to the public both in printed form 

and electronically, containing an overview of the market’s performance in the most recent period. 

 

III.A.17.2.2. Quarterly Report. 

The Internal Market Monitor will prepare a quarterly report consisting of market data regularly 

collected by the Internal Market Monitor in the course of carrying out its functions under this 

Appendix A and analysis of such market data.  Final versions of such reports shall be 

disseminated contemporaneously to the Commission, the ISO Board of Directors, the Market 

Participants, and state public utility commissions for each of the six New England states, 

provided that in the case of the Market Participants and public utility commissions, such 

information shall be redacted as necessary to comply with the ISO New England Information 

Policy.  The format and content of the quarterly reports will be updated periodically through 

consensus of the Internal Market Monitor, the Commission, the ISO, the public utility 

commissions of the six New England States and Market Participants.  The entire quarterly report 

will be subject to confidentiality protection consistent with the ISO New England Information 

Policy and the recipients will ensure the confidentiality of the information in accordance with 

state and federal laws and regulations.  The Internal Market Monitor will make available to the 

public a redacted version of such quarterly reports.  The Internal Market Monitor, subject to 

confidentiality restrictions, may decide whether and to what extent to share drafts of any report or 

portions thereof with the Commission, the ISO, one or more state public utility commission(s) in 

New England or Market Participants for input and verification before the report is finalized.  The 

Internal Market Monitor shall keep the Market Participants informed of the progress of any report 

being prepared pursuant to the terms of this Appendix A. 

 

III.A.17.2.3. Reporting on General Performance of the Forward Capacity Market. 

The performance of the Forward Capacity Market, including reconfiguration auctions, shall be 

subject to the review of the Internal Market Monitor.  No later than 180 days after the completion 

of the second Forward Capacity Auction, the Internal Market Monitor shall file with the 

Commission and post to the ISO’s website a full report analyzing the operations and effectiveness 

of the Forward Capacity Market.  Thereafter, the Internal Market Monitor shall report on the 

functioning of the Forward Capacity Market in its annual markets report in accordance with the 

provisions of Section III.A.17.2.4 of this Appendix A. 
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III.A.17.2.4. Annual Review and Report by the Internal Market Monitor. 

The Internal Market Monitor will prepare an annual state of the market report on market trends 

and the performance of the New England Markets and will present an annual review of the 

operations of the New England Markets.  The annual report and review will include an evaluation 

of the procedures for the determination of energy, reserve and regulation clearing prices, NCPC 

costs and the performance of the Forward Capacity Market and FTR Auctions.  The review will 

include a public forum to discuss the performance of the New England Markets, the state of 

competition, and the ISO’s priorities for the coming year.  In addition, the Internal Market 

Monitor will arrange a non-public meeting open to appropriate state or federal government 

agencies, including the Commission and state regulatory bodies, attorneys general, and others 

with jurisdiction over the competitive operation of electric power markets, subject to the 

confidentiality protections of the ISO New England Information Policy, to the greatest extent 

permitted by law. 

 

III.A.17.3. Periodic Reporting by the External Market Monitor.  

The External Market Monitor will perform independent evaluations and prepare annual and ad hoc reports 

on the overall competitiveness and efficiency of the New England Markets or particular aspects of the 

New England Markets, including the adequacy of Appendix A.  The External Market Monitor shall have 

the sole discretion to determine whether and when to prepare ad hoc reports and may prepare such reports 

on its own initiative or pursuant to requests by the ISO, state public utility commissions or one or more 

Market Participants.  Final versions of such reports shall be disseminated contemporaneously to the 

Commission, the ISO Board of Directors, the Market Participants, and state public utility commissions for 

each of the six New England states, provided that in the case of the Market Participants and public utility 

commissions, such information shall be redacted as necessary to comply with the ISO New England 

Information Policy.  Such reports shall, at a minimum, include: 

 

(i) Review and assessment of the practices, market rules, procedures, protocols and other activities 

of the ISO insofar as such activities, and the manner in which the ISO implements such activities, 

affect the competitiveness and efficiency of New England Markets. 

(ii) Review and assessment of the practices, procedures, protocols and other activities of any 

independent transmission company, transmission provider or similar entity insofar as its activities 

affect the competitiveness and efficiency of the New England Markets. 

(iii) Review and assessment of the activities of Market Participants insofar as these activities affect 

the competitiveness and efficiency of the New England Markets. 
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(iv) Review and assessment of the effectiveness of Appendix A and the administration of Appendix A 

by the Internal Market Monitor for consistency and compliance with the terms of Appendix A. 

(v) Review and assessment of the relationship of the New England Markets with any independent 

transmission company and with adjacent markets. 

 

The External Market Monitor, subject to confidentiality restrictions, may decide whether and to what 

extent to share drafts of any report or portions thereof with the Commission, the ISO, one or more state 

public utility commission(s) in New England or Market Participants for input and verification before the 

report is finalized.  The External Market Monitor shall keep the Market Participants informed of the 

progress of any report being prepared. 

 

III.A.17.4. Other Internal Market Monitor or External Market Monitor Communications With 

Government Agencies. 

 

III.A.17.4.1. Routine Communications. 

The periodic reviews are in addition to any routine communications the Internal Market Monitor 

or External Market Monitor may have with appropriate state or federal government agencies, 

including the Commission and state regulatory bodies, attorneys general, and others with 

jurisdiction over the competitive operation of electric power markets. 

 

III.A.17.4.2. Additional Communications. 

The Internal Market Monitor and External Market Monitor are not a regulatory or enforcement 

agency.  However, they will monitor market trends, including changes in Resource ownership as 

well as market performance.  In addition to the information on market performance and 

mitigation provided in the monthly, quarterly and annual reports the External Market Monitor or 

Internal Market Monitor shall: 

 

(a) Inform the jurisdictional state and federal regulatory agencies, as well as the Markets 

Committee, if the External Market Monitor or Internal Market Monitor determines that a 

market problem appears to be developing that will not be adequately remediable by existing 

market rules or mitigation measures; 

(b) If the External Market Monitor or Internal Market Monitor receives information from any 

entity regarding an alleged violation of law, refer the entity to the appropriate state or federal 

agencies; 
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(c) If the External Market Monitor or Internal Market Monitor reasonably concludes, in the 

normal course of carrying out its monitoring and mitigation responsibilities, that certain 

market conduct constitutes a violation of law, report these matters to the appropriate state and 

federal agencies; and, 

(d) Provide the names of any companies subjected to mitigation under these procedures as well 

as a description of the behaviors subjected to mitigation and any mitigation remedies or 

sanctions applied. 

 

III.A.17.4.3. Confidentiality. 

Information identifying particular participants required or permitted to be disclosed to 

jurisdictional bodies under this section shall be provided in a confidential report filed under 

Section 388.112 of the Commission regulations and corresponding provisions of other 

jurisdictional agencies.  The Internal Market Monitor will include the confidential report with the 

quarterly submission it provides to the Commission pursuant to Section III.A.17.2.2. 

 

III.A.17.5. Other Information Available from Internal Market Monitor and External Market 

Monitor on Request by Regulators. 

The Internal Market Monitor and External Market Monitor will normally make their records available as 

described in this paragraph to authorized state or federal agencies, including the Commission and state 

regulatory bodies, attorneys general and others with jurisdiction over the competitive operation of electric 

power markets (“authorized government agencies”).  With respect to state regulatory bodies and state 

attorneys general (“authorized state agencies”), the Internal Market Monitor and External Market Monitor 

shall entertain information requests for information regarding general market trends and the performance 

of the New England Markets, but shall not entertain requests that are designed to aid enforcement actions 

of a state agency.  The Internal Market Monitor and External Market Monitor shall promptly make 

available all requested data and information that they are permitted to disclose to authorized government 

agencies under the ISO New England Information Policy.  Notwithstanding the foregoing, in the event an 

information request is unduly burdensome in terms of the demands it places on the time and/or resources 

of the Internal Market Monitor or External Market Monitor, the Internal Market Monitor or External 

Market Monitor shall work with the authorized government agency to modify the scope of the request or 

the time within which a response is required, and shall respond to the modified request. 

 

The Internal Market Monitor and External Market Monitor also will comply with compulsory process, 

after first notifying the owner(s) of the items and information called for by the subpoena or civil 



 

Page 45 

investigative demand and giving them at least ten business days to seek to modify or quash the 

compulsory process.  If an authorized government agency makes a request in writing, other than 

compulsory process, for information or data whose disclosure to authorized government agencies is not 

permitted by the ISO New England Information Policy, the Internal Market Monitor and External Market 

Monitor shall notify each party with an interest in the confidentiality of the information and shall process 

the request under the applicable provisions of the ISO New England Information Policy.  Requests from 

the Commission for information or data whose disclosure is not permitted by the ISO New England 

Information Policy shall be processed under Section 3.2 of the ISO New England Information Policy.  

Requests from authorized state agencies for information or data whose disclosure is not permitted by the 

ISO New England Information Policy shall be processed under Section 3.3 of the ISO New England 

Information Policy.  In the event confidential information is ultimately released to an authorized state 

agency in accordance with Section 3.3 of the ISO New England Information Policy, any party with an 

interest in the confidentiality of the information shall be permitted to contest the factual content of the 

information, or to provide context to such information, through a written statement provided to the 

Internal Market Monitor or External Market Monitor and the authorized state agency that has received the 

information. 

 

III.A.18. Ethical Conduct Standards. 

 

III.A.18.1. Compliance with ISO New England Inc. Code of Conduct. 

The employees of the ISO that perform market monitoring and mitigation services for the ISO and the 

employees of the External Market Monitor that perform market monitoring and mitigation services for the 

ISO shall execute and shall comply with the terms of the ISO New England Inc. Code of Conduct 

attached hereto as Exhibit 5. 

 

III.A.18.2. Additional Ethical Conduct Standards. 

The employees of the ISO that perform market monitoring and mitigation services for the ISO and the 

employees of the External Market Monitor that perform market monitoring and mitigation services for the 

ISO shall also comply with the following additional ethical conduct standards.  In the event of a conflict 

between one or more standards set forth below and one or more standards contained in the ISO New 

England Inc. Code of Conduct, the more stringent standard(s) shall control. 

 

III.A.18.2.1. Prohibition on Employment with a Market Participant. 

No such employee shall serve as an officer, director, employee or partner of a Market Participant. 
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III.A.18.2.2. Prohibition on Compensation for Services. 

No such employee shall be compensated, other than by the ISO or, in the case of employees of 

the External Market Monitor, by the External Market Monitor, for any expert witness testimony 

or other commercial services, either to the ISO or to any other party, in connection with any legal 

or regulatory proceeding or commercial transaction relating to the ISO or the New England 

Markets. 

 

III.A.18.2.3. Additional Standards Applicable to External Market Monitor. 

In addition to the standards referenced in the remainder of this Section 18 of Appendix A, the 

employees of the External Market Monitor that perform market monitoring and mitigation 

services for the ISO are subject to conduct standards set forth in the External Market Monitor 

Services Agreement entered into between the External Market Monitor and the ISO, as amended 

from time-to-time.  In the event of a conflict between one or more standards set forth in the 

External Market Monitor Services Agreement and one or more standards set forth above or in the 

ISO New England Inc. Code of Conduct, the more stringent standard(s) shall control. 

 

III.A.19. Protocols on Referral to the Commission of Suspected Violations. 

(A) The Internal Market Monitor or External Market Monitor is to make a non-public referral to the 

Commission in all instances where the Internal Market Monitor or External Market Monitor has 

reason to believe that a Market Violation has occurred.  While the Internal Market Monitor or 

External Market Monitor need not be able to prove that a Market Violation has occurred, the Internal 

Market Monitor or External Market Monitor is to provide sufficient credible information to warrant 

further investigation by the Commission.  Once the Internal Market Monitor or External Market 

Monitor has obtained sufficient credible information to warrant referral to the Commission, the 

Internal Market Monitor or External Market Monitor is to immediately refer the matter to the 

Commission and desist from independent action related to the alleged Market Violation.  This does 

not preclude the Internal Market Monitor or External Market Monitor from continuing to monitor for 

any repeated instances of the activity by the same or other entities, which would constitute new 

Market Violations.  The Internal Market Monitor or External Market Monitor is to respond to 

requests from the Commission for any additional information in connection with the alleged Market 

Violation it has referred. 
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(B) All referrals to the Commission of alleged Market Violations are to be in writing, whether transmitted 

electronically, by fax, mail or courier.  The Internal Market Monitor or External Market Monitor may 

alert the Commission orally in advance of the written referral. 

(C) The referral is to be addressed to the Commission’s Director of the Office of Enforcement, with a 

copy also directed to both the Director of the Office of Energy Market Regulation and the General 

Counsel. 

(D) The referral is to include, but need not be limited to, the following information 

(1) The name(s) of and, if possible, the contact information for, the entity(ies) that allegedly took the 

action(s) that constituted the alleged Market Violation(s); 

(2) The date(s) or time period during which the alleged Market Violation(s) occurred and whether the 

alleged wrongful conduct is ongoing; 

(3) The specific rule or regulation, and/or tariff provision, that was allegedly violated, or the nature of 

any inappropriate dispatch that may have occurred; 

(4) The specific act(s) or conduct that allegedly constituted the Market Violation; 

(5) The consequences to the market resulting from the acts or conduct, including, if known, an 

estimate of economic impact on the market; 

(6) If the Internal Market Monitor or External Market Monitor believes that the act(s) or conduct 

constituted a violation of the anti-manipulation rule of Part 1c of the Commission’s Rules and 

Regulations, 18 C.F.R. Part 1c, a description of the alleged manipulative effect on market prices, 

market conditions, or market rules;  

(7) Any other information the Internal Market Monitor or External Market Monitor believes is 

relevant and may be helpful to the Commission. 

(E) Following a referral to the Commission, the Internal Market Monitor or External Market Monitor is to 

continue to notify and inform the Commission of any information that the Internal Market Monitor or 

External Market Monitor learns of that may be related to the referral, but the Internal Market Monitor 

or External Market Monitor is not to undertake any investigative steps regarding the referral except at 

the express direction of the Commission or Commission staff. 

 

III.A.20. Protocol on Referrals to the Commission of Perceived Market Design Flaws and 

Recommended Tariff Changes. 

(A) The Internal Market Monitor or External Market Monitor is to make a referral to the Commission in 

all instances where the Internal Market Monitor or External Market Monitor has reason to believe 

market design flaws exist that it believes could effectively be remedied by rule or tariff changes.  The 

Internal Market Monitor or External Market Monitor must limit distribution of its identifications and 
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recommendations to the ISO and to the Commission in the event it believes broader dissemination 

could lead to exploitation, with an explanation of why further dissemination should be avoided at that 

time. 

(B) All referrals to the Commission relating to perceived market design flaws and recommended tariff 

changes are to be in writing, whether transmitted electronically, by fax, mail, or courier.  The Internal 

Market Monitor or External Market Monitor may alert the Commission orally in advance of the 

written referral. 

(C) The referral should be addressed to the Commission’s Director of the Office of Energy Market 

Regulation, with copies directed to both the Director of the Office of Enforcement and the General 

Counsel. 

(D) The referral is to include, but need not be limited to, the following information. 

(1) A detailed narrative describing the perceived market design flaw(s); 

(2) The consequences of the perceived market design flaw(s), including, if known, an estimate of 

economic impact on the market; 

(3) The rule or tariff change(s) that the Internal Market Monitor or External Market Monitor believes 

could remedy the perceived market design flaw; 

(4) Any other information the Internal Market Monitor or External Market Monitor believes is 

relevant and may be helpful to the Commission. 

(E) Following a referral to the Commission, the Internal Market Monitor or External Market Monitor is to 

continue to notify and inform the Commission of any additional information regarding the perceived 

market design flaw, its effects on the market, any additional or modified observations concerning the 

rule or tariff changes that could remedy the perceived design flaw, any recommendations made by the 

Internal Market Monitor or External Market Monitor to the regional transmission organization or 

independent system operator, stakeholders, market participants or state commissions regarding the 

perceived design flaw, and any actions taken by the regional transmission organization or 

independent system operator regarding the perceived design flaw. 

 

III.A.21  Review of Offers From New Resources in the Forward Capacity Market. 

The Internal Market Monitor shall review offers from new resources in the Forward Capacity Auction as 

described in this Section III.A.21. 

 

III.A.21.1  Offer Review Trigger Prices. 

For each new resource type, the Internal Market Monitor shall establish an Offer Review Trigger Price. 

Offers in the Forward Capacity Auction at prices that are equal to or above the relevant Offer Review 
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Trigger Price will not be subject to further review by the Internal Market Monitor. A request to submit 

offers in the Forward Capacity Auction at prices that are below the relevant Offer Review Trigger Price 

must be submitted in advance of the Forward Capacity Auction as described in Sections III.13.1.1.2.2.3 or 

III.13.1.4.2.4 and shall be reviewed by the Internal Market Monitor as described in this Section III.A.21. 

 

III.A.21.1.1  Offer Review Trigger Prices for the Eighth Forward Capacity Auction. 

For resources other than New Import Capacity Resources, the Offer Review Trigger Prices for the eighth 

Forward Capacity Auction (for the Capacity Commitment Period beginning on June 1, 2017) shall be as 

follows: 

 

Resource Type Offer Review Trigger Price ($/kW-month) 

Combustine Turbine $10.00 

Combined Cycle Gas Turbine $11.00 

Biomass $24.00 

On-Shore Wind $14.00 

Real-Time Demand Response $1.00 

Energy Efficiency $0.00 

All Other Resource Types Forward Capacity Auction Starting Price 

 

Where a new resource is composed of assets having different resource types, the resource shall have an 

Offer Review Trigger Price equal to the highest of the applicable Offer Review Trigger Prices. 

 

For a New Import Capacity Resource that is backed by a single new External Resource and that is 

associated with an investment in transmission that increases New England’s import capability, the Offer 

Review Trigger Prices in the table above shall apply, based on the resource type of the External Resource. 

For any other New Import Capacity Resource, the Offer Review Trigger Price shall be $0.00/kW-month. 

 

III.A.21.1.2  Calculation of Offer Review Trigger Prices. 

(a) The Offer Review Trigger Price for each of the resource types listed above shall be recalculated 

using updated data no less often than once every three years. Where any Offer Review Trigger Price is 

recalculated, the Internal Market Monitor will review the results of the recalculation with stakeholders 

and the new Offer Review Trigger Price shall be filed with the Commission prior to the Forward Capacity 

Auction in which the Offer Review Trigger Price is to apply. 

 

(b) For new generation resources, the methodology used to develop the Offer Review 

Trigger Price is as follows. Capital costs, expected non-capacity revenues and operating costs, 

assumptions regarding depreciation, taxes and discount rate are input into a capital budgeting 
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model which is used to calculate the break-even contribution required from the Forward 

Capacity Market to yield a discounted cash flow with a net present value of zero for the project. 

The Offer Review Trigger Price is set equal to the year-one capacity price output from the 

model, rounded to the nearest whole dollar value. The model looks at 20 years of real-dollar 

cash flows discounted at a rate (Weighted Average Cost of Capital) consistent with that expected 

of a project whose output is under contract (i.e., a contract negotiated at arm’s length between 

two unrelated parties). 

 

(c) For new energy efficiency resources, the methodology used to develop the Offer Review 

Trigger Price shall be the same as that used for new generation resources, with the following 

exceptions. First, the model takes account of all costs incurred by the utility and end-use 

customer to deploy the efficiency measure. Second, rather than energy revenues, the model 

recognizes end-use customer savings associated with the efficiency programs. Third, the model 

assumes that all costs are expensed as incurred. Fourth, the benefits realized by end-use 

customers are assumed to have no tax implications for the utility. Fifth, the model discounts 

cash flows over the programs’ life. 

 

(d) For new Real-Time Demand Response resources, the methodology used to develop the 

Offer Review Trigger Price is based on an analysis of the incremental operating costs associated 

with the demand response business activities of selected industry firms engaged primarily in the 

demand response business, as reported in their Form 10k filings with the U.S. Securities and 

Exchange Commission. The Internal Market Monitor will review data regarding annual customer totals 

(MW) and operating costs (cost of sales), allocated marketing and sales expense, and allocated 

administrative and general expense for the three preceding consecutive years. The incremental MW and 

the total incremental operating costs for each firm is calculated and the incremental cost is then divided 

by the incremental MW to estimate the incremental revenues required to cover the cost of new Real-Time 

Demand Response MW. The Offer Review Trigger Price is set to the lowest calculated incremental 

revenue value for the selected firms during the studied years rounded to the nearest whole number. 

 

III.A.21.2  New Resource Offer Floor Prices. 

For every new resource participating in a Forward Capacity Auction, the Internal Market Monitor shall 

determine a New Resource Offer Floor Price, as described in this Section III.A.21.2. 

 

(a) For a new capacity resource that does not submit a request to submit offers in the Forward 
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Capacity Auction at prices that are below the relevant Offer Review Trigger Price as described in 

Sections III.13.1.1.2.2.3 or III.13.1.4.2.4, the New Resource Offer Floor Price shall be equal to the Offer 

Review Trigger Price applicable to the relevant resource type. 

 

(b) For a new capacity resource that does submit a request to submit offers in the Forward Capacity 

Auction at prices that are below the relevant Offer Review Trigger Price as described in Sections 

III.13.1.1.2.2.3 and III.13.1.4.2.4, the Internal Market Monitor shall enter all relevant resource costs 

and non-capacity revenue data, as well as assumptions regarding depreciation, taxes, and 

discount rate into the capital budgeting model used to develop the relevant Offer Review Trigger 

Price and shall calculate the break-even contribution required from the Forward Capacity Market 

to yield a discounted cash flow with a net present value of zero for the project. The Internal Market 

Monitor shall compare the requested offer price to this capacity price estimate. 

 

(i) The Internal Market Monitor will exclude any out-of-market revenue sources 

from the cash flows used to evaluate the requested offer price. Out-of-market revenues 

are any revenues that are: (a) not tradable throughout the New England Control Area or 

that are restricted to resources within a particular state or other geographic sub-region; or 

(b) not available to all resources of the same physical type within the New England 

Control Area, regardless of the resource owner. Expected revenues associated with 

economic development incentives that are offered broadly by state or local government 

and that are not expressly intended to reduce prices in the Forward Capacity Market are 

not considered out-of-market revenues for this purpose. In submitting its requested offer 

price, the Project Sponsor shall indicate whether and which project cash flows are 

supported by a regulated rate, charge, or other regulated cost recovery mechanism. If the 

project is supported by a regulated rate, charge, or other regulated cost recovery 

mechanism, then that rate will be replaced with the Internal Market Monitor estimate of energy 

revenues. Where possible, the Internal Market Monitor will use like-unit historical production, 

revenue, and fuel cost data. Where such information is not available (e.g., there is no resource of 

that type in service), the Internal Market Monitor will use a forecast provided by a credible third 

party source. The Internal Market Monitor will review capital costs, discount rates, depreciation 

and tax treatment to ensure that it is consistent with overall market conditions. Any assumptions 

that are clearly inconsistent with prevailing market conditions will be adjusted. 

 

(ii) For a new Real-Time Demand Response resource, the resource’s costs shall 
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include all expenses, including incentive payments, equipment costs, marketing and 

selling and administrative and general costs incurred by the Demand Response Provider 

to acquire the Real-Time Demand Response resource. Revenues shall include all non-capacity 

payments expected from the ISO-administered markets made for services delivered from the 

Real-Time Demand Response resource. 

 

(iii) For a new generating resource that will achieve commercial operation prior to the 

start of the Forward Capacity Auction, the Internal Market Monitor will adjust the 

depreciation cost basis entered into the capital budgeting model by an amount equal to 

the accumulated straight line depreciation of the initial investment calculated over the 

time between the original in-service year of the resource and the start of the relevant 

Capacity Commitment Period. For the purpose of calculating the accumulated straight 

line depreciation, all generating resources are assumed to have an economic life of thirty 

years. The Internal Market Monitor will also make any other appropriate adjustments to 

reflect the resource’s expected cash flows. 

 

 (iv) Sufficient documentation and information must be included in the resource’s 

qualification package to allow the Internal Market Monitor to make the determinations 

described in this subsection (b). Such documentation should include all relevant financial 

estimates and cost projections for the project, including the project’s pro-forma financing 

support data. If the supporting documentation and information required by this subsection (b) is 

deficient, the Internal Market Monitor, at its sole discretion, may consult with the Project Sponsor 

to gather further information as necessary to complete its analysis. If after consultation, the 

Project Sponsor does not provide sufficient documentation and information for the Internal 

Market Monitor to complete its analysis, then the resource’s New Resource Offer Floor Price 

shall be equal to the Offer Review Trigger Price. 

 

(v) If the Internal Market Monitor determines that the requested offer price is 

consistent with the Internal Market Monitor’s capacity price estimate, then the resource’s 

New Resource Offer Floor Price shall be equal to the requested offer price. 

 

(vi) If the Internal Market Monitor determines that the requested offer price is not 

consistent with the Internal Market Monitor’s capacity price estimate, then the resource’s 

New Resource Offer Floor Price shall be set to a level that is consistent with the capacity price 
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estimate, as determined by the Internal Market Monitor. Any such determination will be 

explained in the resource’s qualification determination notification and will be filed with 

the Commission as part of the filing described in Section III.13.8.1. 

 

III.A.21.3  Special Treatment of Certain Out-of-Market Capacity Resources in the Eighth 

Forward Capacity Auction. 

For the eighth Forward Capacity Auction (for the Capacity Commitment Period beginning on June 1, 

2017), the provisions of Sections III.A.21.1 and III.A.21.2 shall also apply to certain resources that 

cleared in the sixth Forward Capacity Auction (for the Capacity Commitment Period beginning on June 1, 

2015) and/or the seventh Forward Capacity Auction (for the Capacity Commitment Period beginning on 

June 1, 2016), as follows: 

 

 (a) This Section III.A.21.3 shall apply to: (i) any capacity clearing in the sixth or seventh Forward 

Capacity Auction as a New Generating Capacity Resource or New Import Capacity Resource designated 

as a Self-Supplied FCA Resource; and (ii) any capacity clearing in the sixth or seventh Forward Capacity 

Auction from a New Generating Capacity Resource, New Import Capacity Resource, or New Demand 

Resource at prices found by the Internal Market Monitor to be not consistent with either: (a) the 

resource’s long run average costs net of expected net revenues other than capacity revenues for a New 

Generating Capacity Resource and a New Demand Resource or (b) opportunity costs for a New Import 

Capacity Resource. 

 

(b) For the eighth Forward Capacity Auction, the capacity described in subsection (a) above shall receive 

Offer Review Trigger Prices as described in Section III.A.21.1 and New Resource Offer Floor Prices as 

described in Section III.A.21.2. These values will apply to such capacity in the conduct of the eighth 

Forward Capacity Auction as described in Section III.13.2.3.2. 

 

(c) For the eighth Forward Capacity Auction, the Project Sponsor or Lead Market Participant for such 

capacity may be required to comply with some or all of the qualification provisions applicable to new 

resources described in Section III.13.1. These requirements will be determined by the ISO on a case-by- 

case basis in consultation with the Project Sponsor or Lead Market Participant. 

 

(d) For any capacity described in subsection (a) above that does not clear in the eighth Forward Capacity 

Auction: 
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(i) any prior election to have a Capacity Clearing Price and Capacity Supply Obligation 

continue to apply for more than one Capacity Commitment Period made pursuant to 

Section III.13.1.1.2.2.4 or Section III.13.1.4.2.2.5 shall be terminated as of the beginning 

of the Capacity Commitment Period associated with the eighth FCA (beginning June 1, 

2017); and 

 

(ii) after the eighth Forward Capacity Auction, such capacity will be deemed to have 

never been previously counted as capacity, such that it meets the definition, and must 

meet the requirements, of a new capacity resource for the subsequent Forward Capacity 

Auction in which it seeks to participate. 
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Introduction  

The ISO New England Information Policy establishes rules and guidelines regarding the appropriate 

disclosure of all information received, created and distributed in connection with the operation of and 

participation in the markets administered by ISO New England Inc. (the “ISO”). The Policy allows 

stakeholder committees, task forces and working groups (collectively, “Stakeholder Committees”), the 

ISO, and Governance Participants to share information with the benefit of a common understanding 

regarding how that information will be used and how appropriate confidentiality will be maintained.  

This Policy document consists of three sections. Section 1 highlights the Policy's intent and objectives. 

Section 2 discusses confidentiality issues. Finally, Section 3 specifies what types of information are 

available to whom. This Section, in its entirety, is intended to replace the Information Classification 

Document appendix of the formerly adopted Policy (March 5, 1999 version).  

Changes to the Information Policy will be made in accordance with Section 11.3 of the Participants 

Agreement.  

 

Section 1 -Policy Intent & Objectives  

The intent of this Policy is twofold. First, to allow Governance Participants to provide certain 

Confidential Information to the ISO, Stakeholder Committees, and other Governance Participants with 

the benefit of a common understanding regarding how that information will be used and how appropriate 

confidentiality will be maintained. Second, to provide the ISO, Stakeholder Committees and Governance 

Participants clear guidance regarding the appropriate disclosure of all information received, created or 

distributed in connection with the operation of and participation in the markets administered by the ISO. 

This Policy will pertain to all information held by Stakeholder Committees or the ISO, or furnished by or 

to a Governance Participant as a result of its participation in the markets administered by the ISO, 

whether it is publicly available or strictly confidential.  

 

In order to meet the general obligations of the Transmission, Markets and Services Tariff, the Participants 

Agreement, the Transmission Operating Agreement, the Rates Design and Funds Disbursement 

Agreement, and other documents that affect the rates, terms, and conditions of service, including all 

exhibits and attachments to the listed documents (hereafter collectively referred to as the “Filed 

Documents”), each Governance Participant is required to furnish to and may be entitled to receive from 

Stakeholder Committees or the ISO certain information, some of which may be considered confidential, 

commercially sensitive, and/or strategic in nature. This information is used by the ISO, Stakeholder 

Committees or Governance Participants, as appropriate, for the following purposes, among others:  
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1.  To operate the bulk power supply system on a day-to-day basis.  

 

2. To administer the Open Access Transmission Tariff.  

 

3. To administer the New England electricity markets, including the bidding process, billing system 

and settlement function.  

 

4. To monitor the competitiveness and efficiency of the market and Governance Participants' 

compliance with relevant market rules and procedures.  

 

5. To assess and plan for the long term reliability and adequacy of the New England bulk power 

supply system.  

 

6. To provide reports and data as required or appropriate to the various user groups as described in 

Section 3 of this document.  

 

It is recognized that the successful operation of the New England Control Area is highly dependent on 

access to certain types of information. The high degree of bulk power supply reliability and adequacy that 

customers of Governance Participants have become accustomed to expect is, to some degree, a result of 

Governance Participants' willingness to provide the necessary information. It is only with the ISO's 

continued access to the information necessary to perform its duties described above that the benefits 

obtained from bulk power supply pooling can continue.  

This Information Policy will:  

 

1. Recognize that protecting the confidentiality of certain information is important to the 

Governance Participants.  

 

2. Recognize that the ISO and each Governance Participant have the responsibility to protect the 

confidentiality of such information.  

 

3. Provide procedures and guidelines to the ISO, Stakeholder Committees and Governance 

Participants regarding the handling, publication and distribution of all information.  
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This Information Policy is intended to comport with the obligation of the ISO, Stakeholder Committees 

and the Governance Participants to comply fully with the antitrust laws and the information access and 

disclosure provisions of the standards of conduct promulgated by the Federal Energy Regulatory 

Commission in 18 C.F.R. § 37.4 (the “Codes of Conduct”). The Information Policy is expressly intended 

both: (1) to protect against the disclosure of Confidential Information that could facilitate anticompetitive 

conduct prohibited by the antitrust laws and (2) to distribute information to the extent and in a manner 

consistent with preserving the competitiveness and efficiency of the New England electric markets and 

the reliability of the bulk power system.  

 

No modifications or additions shall be made to Section 3 of this document that result in limiting the 

disclosure of Confidential Information by Governance Participants that are municipalities, state or 

municipal agencies, or other public agencies unless such information contains trade secrets or commercial 

or financial information that has otherwise been kept confidential.  

 

Section 2 -Confidentiality Issues  

 

2.0 Confidentiality  

Confidential Information furnished by a Governance Participant to Stakeholder Committees and/or the 

ISO shall, for the purposes of this Information Policy, be considered the sole and exclusive property of 

such Governance Participant (the “Furnishing Governance Participant”). To the extent that such 

Confidential Information is furnished to Stakeholder Committees and/or the ISO it shall be used solely to 

perform their obligations under the NEPOOL Agreement and the ISO Agreement. No Governance 

Participant shall be entitled to receive from the ISO and/or Stakeholder Committees any Confidential 

Information furnished by another Governance Participant under the NEPOOL Agreement unless the 

Furnishing Governance Participant has provided the relevant Stakeholder Committees and/or the ISO 

written authorization for such release. The disclosure of Confidential Information in accordance with this 

Information Policy shall not be used by any Governance Participant as a basis for a claim that the 

Governance Participant furnishing such Confidential Information has waived, relinquished, or reduced in 

any way the Furnishing Governance Participant’s rights to prevent further disclosure of such Confidential 

Information.  

 

The Governance Participants recognize that one of the purposes of the ISO is to prepare analyses, 

forecasts and reports for the general public, reliability councils, regulators and other user groups. 
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Preparation of such analyses, forecasts and reports requires the use of Governance Participants’ 

information, some of which may be Confidential Information of an individual Governance Participant.  

 

Governance Participants’ obligations to provide information to the ISO or Stakeholder Committees arise 

under the Filed Documents. Nothing in this Information Policy is intended to expand or alter those 

obligations. Nothing in this Information Policy requires the ISO to release information to Stakeholder 

Committees, Governance Participants or any other person if the ISO in good faith believes that the release 

of such information would violate any applicable law or regulation, including the Codes of Conduct, or 

the terms of any valid confidentiality agreement or have a material adverse effect on the competitiveness 

or efficiency of the markets administered by the ISO.  

 

2.1  Confidential Information  

The following information will be considered Confidential Information for the purposes of this Policy:  

 

(a)  Information that (i) is furnished by a Governance Participant (the “Furnishing Governance 

Participant”) to the ISO, Stakeholder Committees or another Governance Participant, (ii) 

constitutes trade secrets or commercial or financial information, the disclosure of which would 

harm the Furnishing Governance Participant or prejudice the position of that Governance 

Participant in the New England electricity markets, and (iii) has been designated in writing by the 

Furnishing Governance Participant as confidential or proprietary either in the document which 

provided such information, in the transmittal materials accompanying such information, or in a 

separate document which identifies the information with sufficient specificity and clarity so that 

the entity receiving such information has been made aware that the Furnishing Governance 

Participant seeks confidential treatment for such information.  

 

(b)  Information that (i) is furnished by the ISO to a Governance Participant or a Stakeholder 

Committee, (ii) constitutes trade secrets or commercial or financial information the disclosure of 

which would have an adverse effect on the ability of the ISO to perform its responsibilities under 

the ISO Agreement, and (iii) has been designated in writing by the ISO as confidential or 

proprietary either in the document which provided such information, in transmittal materials 

accompanying such information, or in a separate document which identifies the information with 

sufficient specificity and clarity so that the entity receiving such information has been made 

aware that the ISO seeks confidential treatment for such information. In addition, information that 

is furnished by the ISO to a Governance Participant or a Stakeholder Committee relating to the 
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job status or performance or terms of employment of any ISO employee (“ISO Employment 

Information”) shall be Confidential Information.  

 

(c)  Information that (i) is furnished by a non-Governance Participant that takes part in a demand 

response program operated by the ISO (a “DR Information Provider”) to the ISO, Stakeholder 

Committees or any Governance Participant in connection with the demand response program, (ii) 

constitutes trade secrets or commercial or financial information, the disclosure of which would 

harm the DR Information Provider or prejudice the position of the DR Information Provider in 

the demand response program, and (iii) has been designated in writing by the DR Information 

Provider as confidential or proprietary either in the document which provided such information, 

in the transmittal materials accompanying such information, or in a separate document that 

identifies the information with sufficient specificity and clarity so that the entity receiving such 

information has been made aware that the DR Information Provider seeks confidential treatment 

for such information.  

 

(d)  Information that (i) is furnished by a non-Governance Participant acting as a Project Sponsor to 

the ISO, Stakeholder Committees or any Governance Participant in connection with the Forward 

Capacity Market, (ii) constitutes trade secrets or commercial or financial information, the 

disclosure of which would harm the Project Sponsor or prejudice the position of the Project 

Sponsor in the Forward Capacity Market, and (iii) has been designated in writing by the Project 

Sponsor as confidential or proprietary either in the document which provided such information, in 

the transmittal materials accompanying such information, or in a separate document that 

identifies the information with sufficient specificity and clarity so that the entity receiving such 

information has been made aware that the Project Sponsor seeks confidential treatment for such 

information.  

 

(e) Information disclosed to satisfy the “Minimum Criteria for Market Participation” set forth in 

Section II.A of the ISO New England Financial Assurance Policy that (i) is furnished by a 

Furnishing Governance Participant to the ISO, Stakeholder Committees or another Governance 

Participant or is furnished by the ISO to a Governance Participant or a Stakeholder Committee, 

(ii) constitutes sensitive or non-public information concerning the Participant or identifying or 

concerning the Principals of a Participant, the disclosure of which could harm the Furnishing 

Governance Participant or its Principals, and (iii) has been designated in writing by the 

Furnishing Governance Participant or by the ISO as confidential either in the document which 
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provided such information, in the transmittal materials accompanying such information, or in a 

separate document which identifies the information with sufficient specificity and clarity so that 

the entity receiving such information has been made aware that the Furnishing Governance 

Participant or the ISO seeks confidential treatment for such information. 

 

(f)  Any report, compilation or communication produced by the ISO or a Stakeholder Committee that 

contains information described in Clause (a), (b), (c), (d) or (e) above and allows for the specific 

identification of the Furnishing Governance Participant or the DR Information Provider.  

 

Confidential Information shall exclude information if and to the extent such information (1) is or becomes 

generally available to the public without any party violating any obligation of secrecy relating to the 

information disclosed, or (2) is received by a Governance Participant in good faith from a third party who 

discloses such information on a non-confidential basis without violating any obligation of secrecy relating 

to the information disclosed, or (3) is defined as “Public Information,” in Section 3, or (4) can be shown 

by the recipient's prior records to have been already known to the recipient other than through disclosure 

by a third party which would not be subject to exclusion based on (2) above.  

 

Confidential Information, as defined in this Section 2.1, may be provided to specific user groups entitled 

to information pursuant to Sections (a) through (i) of Section 3.0. Section 3.0 is not intended, however, to 

add to or vary the criteria specified above. Otherwise, except as specifically provided herein, no other 

distribution or disclosure of Confidential Information shall be permitted by the ISO, Stakeholder 

Committees or Governance Participants.  

 

2.2  Treatment of Confidential Information  

The Governance Participants shall take reasonable measures to assure that all of their employees, 

representatives, or agents who by virtue of their participation on, or as an alternate on, a Stakeholder 

Committee have access to Confidential Information of another entity that furnished the information, 

including, as appropriate, a Furnishing Governance Participant, a DR Information Provider or the ISO 

(the “Furnishing Entity”) (1) do not disclose such Confidential Information to any other employee, 

representative, or agent of the same Governance Participant or any other person except as permitted under 

this Section 2.2 and (2) use such information solely for the purpose of satisfying that person’s 

responsibilities on the Stakeholder Committee. Each Governance Participant shall, upon request by the 

Participants Committee, provide assurance that the terms of this Section 2.2 are complied with. Any 

Governance Participant that has furnished Confidential Information to Stakeholder Committees may 
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require each recipient to return all or any portion of the Confidential Information once it is no longer 

needed by such recipient to fulfill its responsibilities under the Filed Documents.  

 

Notwithstanding the foregoing, the ISO, the Participants Committee or any Governance Participant may 

disclose Confidential Information of another Governance Participant or the ISO only: (1) if such 

disclosure is permitted in writing by the Furnishing Entity, DR Information Provider or the ISO, as the 

case may be, or (2) if disclosure is required by order of a court or regulatory agency of competent 

jurisdiction or dispute resolution pursuant to the Filed Documents, or (3) as otherwise specifically 

permitted by this Policy. Any entity subject to this Information Policy shall provide prompt written notice 

to the Furnishing Entity if that entity either is compelled by order of a court or regulatory agency of 

competent jurisdiction to disclose, or receives a request seeking to compel disclosure of, Confidential 

Information for which it is not the Furnishing Entity. Further, in recognition that certain Governance 

Participants are subject to public records and open meeting laws and that certain other demands may be 

placed on Governance Participants to disclose Confidential Information, a recipient of Confidential 

Information of another Governance Participant or the ISO may disclose such Confidential Information if 

and to the extent required by law or requested in writing pursuant to a public records demand or other 

legal discovery process, provided in either event that the disclosing Governance Participant gives the 

Furnishing Governance Participant or the ISO prompt written notice of the circumstances that may 

require such disclosure in time so that the Furnishing Governance Participant or the ISO has a reasonable 

opportunity to seek a protective order to prevent disclosure.  

 

Notwithstanding anything to the contrary contained in this Section 2.2, the ISO, the Participants 

Committee, or any Governance Participant may disclose Confidential Information to an alternate dispute 

resolution (“ADR”) neutral in an ADR proceeding required or permitted by any New England market 

rule, including Appendix A, “Market Monitoring, Reporting and Market Power Mitigation,” and 

Appendix B, “Imposition of Sanctions,” to Market Rule 1, or to an arbitrator in an arbitration proceeding 

under the Filed Documents. In addition, the ISO or any Governance Participant may disclose Confidential 

Information to a Dispute Representative as defined in, and permitted by, Section 5 of the Billing Policy. 

Any such ADR neutral, arbitrator or Dispute Representative must agree to be bound by this Information 

Policy.  

 

Notwithstanding anything to the contrary in this Information Policy, resource-specific information 

contained in the data fields of the Forward Capacity Tracking System, but not information provided to the 
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ISO as separate attachments via the Forward Capacity Tracking System, will be shared with subsequent 

Lead Market Participants or Project Sponsors for that resource.  

 

Notwithstanding anything to the contrary in the ISO New England Information Policy, the ISO, the 

Participants Committee, or any Governance Participant may disclose Confidential Information as required 

or permitted to satisfy the “Minimum Criteria for Market Participation” set forth in Section II.A of the 

ISO New England Financial Assurance Policy. 

 

2.3  Disclosure of Information Regarding Defaulting Governance Participants  

Notwithstanding any provision herein to the contrary, the information for release to Governance 

Participants identified in this Section shall no longer be deemed “Confidential Information” pursuant to 

the Information Policy. For any Governance Participant that is the subject of a voluntary or involuntary 

bankruptcy petition or has sought relief under bankruptcy or insolvency laws, or that has otherwise 

defaulted under its arrangements with the ISO, which default is not, or the ISO reasonably concludes will 

not be, cured within five days of the date of the default, in the case of a Payment Default (as defined in 

the Billing Policy) or within ten days of the date of its default in the case of any other defaults, the 

following information with respect to that Governance Participant’s obligations shall be disclosed by the 

ISO to each member and alternate on the Participants Committee, each Governance Participant’s billing 

contacts, appropriate Stakeholder Committee(s) designated by the Participants Committee, and 

appropriate state regulatory or judiciary authority:  

 

For the 60 calendar day period prior to the date of the bankruptcy, insolvency petition or other 

default (the “Default Date”) and from the Default Date forward until such time as the Governance 

Participant cures the default: (i) the type and available amount of financial assurance in place; (ii) 

any notification provided by such Governance Participant pursuant to the Financial Assurance 

Policy and/or Billing Policy to the ISO of a material change in its financial status; (iii) any change 

in the type or available amount of financial assurance provided by such Governance Participant; 

(iv) whether such Governance Participant has defaulted on its payment obligations under the 

Billing Policy, the amount of any such default, the date of the default, and when or whether the 

default is cured; (v) whether such Governance Participant has defaulted on its obligations under 

the Financial Assurance Policy, the amount of any such default, the date of the default, and when 

or whether the default is cured; (vi) where the financial assurance provided by such Governance 

Participant is a bond, whether the ISO has provided notice of default to the surety and whether the 

surety has given notice of termination of the bond or otherwise disclaimed or refused to honor or 
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delayed in honoring its obligations under the bond, and the response of the ISO to any such 

notice; (vii) whether such Governance Participant is a net seller or purchaser in the New England 

Markets; (viii) the amount of such Governance Participant’s purchases in the New England 

Markets; and (ix) whether such Governance Participant owns a registered Load Asset.  

 

If a Governance Participant is suspended from the New England Markets, the ISO immediately shall send 

notice of such suspension to each of the members and alternates on the Participants Committee, the 

energy regulatory agencies in each of the New England states and the Federal Energy Regulatory 

Commission. Said notice shall identify the specific date and time of the suspension.  

 

2.4  Breach of Confidential Information Obligations  

The Governance Participants and the ISO acknowledge that remedies at law for any breach of the 

obligations under this Section 2 would be inadequate and agree that, in enforcing this Section 2, in 

addition to any other remedies provided at law:  

 

(a)  A Furnishing Governance Participant may, at its option, take one or both of the following actions: 

(i) apply to any court of equity having jurisdiction for an injunction restraining the ISO, any 

Stakeholder Committee or any Governance Participant from an actual or threatened violation of 

this Section 2 relating to Confidential Information provided by such Furnishing Governance 

Participant and (ii) submit such actual or threatened violation to arbitration in accordance with the 

procedure provided in Section 17.3 of the Participants Agreement and Section I of the 

Transmission, Markets and Services Tariff.  

 

(b)  The ISO may, at its option, take one or both of the following actions: (i) apply to any court of 

equity having jurisdiction for an injunction restraining a Governance Participant or any 

Stakeholder Committee from an actual or threatened violation of this Section 2 relating to 

Confidential Information and (ii) submit such actual or threatened violation to arbitration in 

accordance with the procedure provided in Section 17.3 of the Participants Agreement and 

Section I of the Transmission, Markets and Services Tariff.  

 

(c)  The Participants Committee may, at its option, take one or both of the following actions: (i) apply 

to any court of equity having jurisdiction for an injunction restraining the ISO from an actual or 

threatened violation of this Section 2 relating to Confidential Information and (ii) submit such 

actual or threatened violation to arbitration in accordance with the procedure provided in Section 
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17.3 of the Participants Agreement and Section I of the Transmission, Markets and Services 

Tariff.  

 

Section 3 -Information Access  

 

3.0  Information Access  

 

(a)  Public Information  

This information includes:  

 

 Public record filings with regulatory agencies. (Some examples include, but are not limited to, ISO 

Budget Data required for ISO Tariff Filings; and data associated with the Open Access Transmission 

Tariff.) 

 

 Data posted on the Open Access Same-Time Information System (“OASIS”). (Some examples 

include, but are not limited to, Transmission Facilities Information including System Inventory; New 

Applications; Scheduling Information, Real Time Tie Line Use and Surplus Availability; Aggregate 

MW of generation operating out of merit (for transmission, reliability, and VAR) by Reliability 

Region (these Regions will be defined by the ISO, such that no Confidential or Strategic Information 

is released), Real Time Operating Reserve Availability and curtailment or interruption of External 

Transactions.)  

 

 Information and/or reports that are required to be filed with the Federal Energy Regulatory 

Commission (“FERC”) (unless specifically required to be filed on a confidential basis). (For example, 

the Filed Documents.) 

 

 Public Generator Information including System Inventory and New Applications. (Some examples 

include, but are not limited to, Capacity, Energy, Loads & Transmission (CELT) Report; and 18.4 

Applications.) 

 

 Public Market Information includes any items required to be made public by (i) the Filed Documents; 

(ii) other relevant documents, including without limitation the ISO New England Manuals and any 

other system rules, procedures or criteria for the operation of the New England system and 

administration of the Market and the Filed Documents; and (iii) the items listed in Aggregate Market 



 

Page 68 

Results, as posted under “Market Information” on the ISO website pursuant to this Information 

Policy. (Some examples include, but are not limited to, aggregate Market requirements and 

settlements; Clearing Prices; Locational Marginal Prices; lists of load zones, nodes and hubs; 

Emergency Energy notices; market monitoring input assumptions and threshold values; Financial 

Transmission Rights modeling and auction results; Auction Revenue Rights modeling and auction 

results; information relating to the Load Response Program; ICAP Market Schedules and UCAP 

auction results.) 

 

 In addition, the System Operator shall publish each month’s bid and offer information for all markets 

on its website on the first day of the fourth calendar month following the month during which the 

applicable demand bids and supply offers were in effect (e.g., bid and offer data for January would be 

released on May 1), provided that the information is presented in a manner that does not reveal the 

specific load or supply asset, its owners, or the name of the entity making the bid or offer, but that 

allows the tracking of each individual entity’s bids and offers over time.  

 

 Market test information including any information equivalent to Public Market Information derived 

from test programs for new markets or market software or simulations of proposed market 

improvement (includes any and all information necessary for evaluation of the impacts of a proposed 

new market or an improvement to an existing market, such as cost-shifting impacts and price impacts 

under certain conditions).  

 

 Long-term system planning and operations information consisting of load forecasts, transmission 

models (including power flow, short circuit and stability models and their related base cases and 

contingency files), transfer limits used for planning purposes, Installed Capacity Requirements and 

Governance Participants and non-Governance Participants proposed generation.  This information 

does not include near-term transmission models or transfer limits within New England that are 

developed as part of system operations or real-time information from the control room energy 

management system; provided that, notwithstanding the provisions of Sections 3.0(b) and (g)(ii), the 

ISO may publish, on a weekly basis, the following information associated with NERC’s alert 

regarding “Consideration of Actual Field Conditions in Determination of Facility Ratings” for each 

transmission facility affected by the alert: (i) the identification of the facility subject to a rating 

change; (ii) the original rating of the facility; (iii) the new rating of the facility which reflects the de-

rating due to the NERC alert, and; (iv) the non-binding expected date that the transmission facility de-

rating will be remediated.  
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 Public Reports required by the Filed Documents (including, but not limited to, evaluation of 

procedures for determination of Locational Marginal Prices as well as the awarding Financial 

Transmission Rights and associated Congestion Costs and Transmission Congestion Credits).  

 

 Public Market Monitoring Information including, but not limited to, public reports by the 

Independent Market Advisor required by the Market Rules (includes the ISO’s time and expenses in 

pursuing sanctionable behavior on a case-by-case basis and periodic reports of sanctions imposed and 

the sanctionable behavior upon which such sanctions were imposed, provided that the information is 

presented in a manner that does not allow for the identification of the Governance Participants by 

name or provide a manner for identifying such Governance Participants, except as otherwise provided 

in the Filed Documents).  

 

 Any other information that is not Confidential Information that the ISO determines is appropriate for 

public dissemination because it will improve system reliability, the efficiency of the markets or public 

understanding of the New England system and the operations of the ISO.  

 

This data may be made available to the public at large. (Fees may be applicable to cover process and 

handling expenses.) [This information corresponds to the MIS security rule “PB” Public.]  

 

(b)  Non-Public Transmission Information  

This information includes:  

 

 Information and/or reports that are filed with the North American Electric Reliability Council 

(NERC). (Some examples include, but are not limited to, all NPCC data, see examples below.) 

 

 Information and/or reports that are filed with the Northeast Power Coordinating Council (NPCC).  

 

 Real-time system operations information, which is not posted on the OASIS, including but not limited 

to detailed operations data. (Some examples include, but are not limited to, real-time transmission line 

flows, real-time transfer limits, and real-time voltages.)  
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 Information relating to specific Generating facilities, which is required by transmission personnel to 

ensure the reliable operation of the New England bulk power system. (Some examples include, but 

are not limited to, detailed Generator operating characteristics; and dynamic swing recorder plots.) 

 

 Transmission Operating Guides. (Some examples include, but are not limited to, guides for operation 

of Special Protection Systems; and transmission operations related to Stability Limits.) 

 

 Information related to system restoration efforts. (Some examples include, but are not limited to, ISO 

and Governance Participants' detailed Power System Restoration Plans.) 

 

This information may be made available to Reliability Councils and all Governance Participants’ 

Transmission Personnel. The release of relevant transmission outage information to affected generators, 

to the extent required or desired for coordination of transmission and generation outages, shall be 

governed by the processes available for such coordination (OP3 or any successor or similar document), by 

the Codes of Conduct and by other applicable FERC regulation. There is no direct correlation to the MIS 

Security Rules and there is currently no specific transmission information distributed via the MIS.  

 

(c)  Governance Participant Specific Data  

This information includes:  

 

 Data not yet posted on the OASIS. (Some examples include, but are not limited to, Interface 

Transmission Service Schedules Lists.) 

 

 Confidential Information, as defined in Section 2.1 of this Policy, for which this Governance 

participant, or an Agent thereof, has the right to receive the data.  (Some examples include, but are 

not limited to, Product Obligation; and Load.) 

 

 Invoice and Settlement Data.  (Some examples include, but are not limited to, Governance Participant 

Phase I/II Hourly Transfer Capability Allocations; Electrical Load, Adjusted Net Interchange, 

Obligation, Entitlement, Charges, and Payments for each market.) 

 

[This data may be made available to active users or agents of the specified Governance Participant. This 

information corresponds to the MIS security rule “SM” Settlement Rule.]  
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(d)  Asset Specific Information – Near Real-Time  

This information includes:  

 

 Near real-time information related to the particular asset. (Some examples include, but are not limited 

to, Generation Levels (MW); Designations (MW); Automatic Generation Control Status, Operating 

Limits, Response Rates, unit forecast and operation information, and Real Time Status of External 

Contract Sales and/or Purchases for which a Governance Participant has a contract on file with the 

ISO.)  

 

This data may be made available to those Governance Participants, or Agents thereof, who are joint 

Owners and/or Entitlement Holders in the Asset. [This information corresponds to the MIS security rules 

“OS” Ownership Rule, “RS” Responsible Party Rule and an Entitlement Holder Rule, currently not 

identified in the MIS security rules. As applicable, this data may also be made available to a Governance 

Participant who is a contractual party to external or internal bilateral contracts for the specified Asset, 

which corresponds to the MIS security rule “TH” Transaction Holder Rule.] The release of relevant 

generation outage information to affected transmission owners, to the extent required or desired for 

coordination of transmission and generation outages, shall be governed by the processes available for 

such coordination (OP3 or any successor or similar document), by the Codes of Conduct and by other 

applicable FERC regulation.  

 

(e)  Asset Specific Information – Forecast and post-Settlement  

This information includes:  

 

 Unit Forecast information relating to a particular Asset, which is necessary to determine the projected 

operation of particular Generators. (Some examples include, but are not limited to, Start Time; 

Generation; and Shut-Down Time.) 

 

 Information relating to a particular Asset, which is necessary to determine the accuracy of Settlement. 

(Some examples include, but are not limited to, High Operating Limit; Generation; Ownership Share; 

and Duration on Automatic Generation Control.) 

 

 Governance Participant input data. (Some examples include, but are not limited to, generation input 

data; and records of deficient performance.) 
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 Capability Responsibility (CR) data and calculations, for those specific Generating facilities for 

which a Governance Participant(s) has an ownership interest. (Some examples include, but are not 

limited to, Unit Capability Demonstrations and Audits; and Seasonal Claimed Capability.) 

 

 All information, with the exception of bids, offers and meter data, necessary to verify Settlement data. 

(Some examples include, but are not limited to, Response Rate data; and Minimum Run-Time data.) 

 

This data may be made available to those Governance Participants, or Agents thereof, who are joint 

Owners and/or Entitlement Holders in the Asset. [This information corresponds to the MIS security rules 

“OS” Ownership Rule, “RS” Responsible Party Rule and an Entitlement Holder Rule, currently not 

identified in the MIS security rules.] The release of relevant generation outage information to affected 

transmission owners, to the extent required or desired for coordination of transmission and generation 

outages, shall be governed by the processes available for such coordination (OP3 or any successor or 

similar document), by the Codes of Conduct and by other applicable FERC regulation.  

 

(f)  Meter, Bid and Offer Data  

This information includes:  

 

 Confidential Information submitted as input to the Market System. Bid and offer data may be made 

available to any Governance Participant with a Generation Ownership Share, or Agent thereof, for a 

specified Asset. [This information corresponds to the MIS security rules “RS” Responsible Party 

Rule.]  

 

 Meter data may be made available to the Assigned Meter Reader for a specified Asset. There is no 

direct correlation to the MIS Security Rules and there is currently no specific MIS distribution of 

meter data. However, meter data may be manually distributed to the Host Participant whose 

unmetered load is calculated based on said meter data.  

 

(g)  Reliability, Operations and Area Control Information  

(i)  External Control Center Information  

This information includes:  

 

 All System Operations or Planning Information that relates to the particular external Control 

Center. (Some examples include, but are not limited to, transmission interface transfers and 
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limits within the external control center area; and Inter-Area Emergency Assistance available, 

used for Planning purposes, under OP-4 conditions.)  

 

 Information that is required to assure the reliable operation of the interconnected bulk power 

system. (Some examples include, but are not limited to, all information deemed necessary in 

the event of OP 4 implementation; and, under non-OP-4 system conditions, information 

related to Inter-Area flow control.)  

 

 Inter-area Transmission Operating Guides that relate to the particular external control area. 

(Some examples include, but are not limited to, PV-20 Cross Trip SPS – available to New 

York; and Phase I Runback SPS – available to Hydro Quebec.)  

 

 Confidential Information (under signature of confidentiality agreements that provide rights to 

Governance Participants equivalent to those granted in this Information Policy to notice of 

and opportunity to defend against any release of their Confidential Information) and non-

confidential information may be shared among Control Areas for the purposes of increasing 

markets coordination, including elimination of seams, increasing market efficiency and study 

purposes of the interconnected bulk power system. (Some examples include, but are not 

limited to, ISO operations and markets information, including market monitoring 

information, provided that market monitoring information shall only be shared with 

independent market operators or independent market monitors and only in connection with 

particular investigations affecting regional markets.)  

 

There is no direct correlation to the MIS Security Rules and there is no specific MIS distribution of 

External Control Center Information. This information is not available to Governance Participants, a 

subset thereof, or the Public at large, but is typically communicated by the ISO Operations (Control 

Room/Forecast Office) or Planning Department directly to External Control Center personnel.  

 

(ii)  Internal (Satellites) Control Center Information  

This information includes:  

 

 All System Operations or Planning Information.  (Some examples include, but are not limited to, 

detailed system models; and transmission element data as detailed on the NX-9 forms.) 
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 Information relating to specific Generating facilities that is needed to assure the reliable operation of 

the New England Control Area.  (Some examples include, but are not limited to, Generator 

constraints, including the reason for such constraint; and detailed Generator unit commitment.) 

 

 Transmission Operating Guides.  (Some examples include, but are not limited to, guides for operation 

of Special Protection Systems; and transmission operations related to Stability Limits.) 

 

 New England and Satellite System Restoration Plans.  (Some examples include, but are not limited to, 

the ISO, Satellite and Governance Participants’ detailed Power System Restoration Plans.) 

 

There is no direct correlation to the MIS Security Rules and there is no specific MIS distribution of 

Internal (Satellite) Control Center Information. This information is not available to Governance 

Participants, a subset thereof, or the Public at large, but is typically communicated by the ISO Operations 

(Control Room/Forecast Office) directly to Satellite personnel.  

 

(h)  Load Response Provider Information  

This information is asset-specific Confidential Information, including:  

 Retail customer information; 

 Customer data; 

 Load profiles, and; 

 Demand response information provided at the request of the Internal Market Monitor pursuant to 

Section III.A.17. 

 

Information relating to retail customers, customer data and load profiles is subject to certain state law 

restrictions and is not available to Governance Participants, a subset thereof, or the Public at large, but is 

typically communicated by the ISO Operations (Control Room/Forecast Office) directly to Load 

Response Provider personnel.  

 

(i)  ISO New England Information  

This information includes:  

 

 Any Governance Participant or Asset specific information as requested by the ISO, which will be 

maintained in accordance with this Policy. (Some examples include, but are not limited to, all 

Governance Participant and Asset specific information, which is available to the ISO.)  
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 Any ISO Employment Information and ISO Administrative Information not specifically listed in 

other categories.  

ISO personnel, Consultants, Counsel, and Board Members may have access to any information defined in 

the categories listed above. This information corresponds to the MIS security rule “ISO” ISO New 

England.  

 

All Confidential Information, as defined in Section 2.1 of this Policy, will only be distributed in 

accordance with this Policy.  

 

All other data, which is not specifically defined and is not Confidential Information, may be released at 

the discretion of the ISO in accordance with the procedures set forth in Sections 3.1, 3.2 and 3.3 hereto.  

 

(j)  Critical Energy Infrastructure Information (“CEII”)  

This information includes:  

 

 Information designated by a Governance Participant or the ISO as CEII, which is defined by FERC as 

“specific engineering, vulnerability, or detailed design information about proposed or existing critical 

infrastructure that: (1) relates details about the production, generation, transportation, transmission, or 

distribution of energy; (2) could be useful to a person in planning an attack on critical infrastructure; 

(3) is exempt from mandatory disclosure under the Freedom of Information Act, 5 U.S.C. 552 (2000); 

and (4) does not simply give the general location of the critical infrastructure.”  

 

 Reports, summaries, compilations, analyses, notes or other information which contain such 

information.  

 

Access to CEII shall be granted by the ISO in accordance with the CEII disclosure processes posted on its 

website and, in the event that the CEII also falls within a category of information (including Confidential 

Information) described herein, in accordance with this Information Policy. Governance Participants shall 

treat CEII as if it were Confidential Information, notwithstanding any other provision of this Information 

Policy, and additionally shall maintain CEII in a secure place.  

 

3.1  Information Requests  

(a)  Requesting Entities  
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As used in this Section 3.1, the term “Requesting Entity” shall mean any entity (other than the FERC or 

an Authorized Person, as defined in Section 3.3 of this Information Policy) that requests information from 

the ISO.  

 

(b)  Public Information  

If a Requesting Entity requests that the ISO publish Public Information (as defined in Section 3.0(a) of 

this Information Policy) that is not currently published by the ISO, the ISO may after consultation with 

the Participants Committee or its designated subcommittee or working group defer or deny such request if 

the ISO determines that publication of such data is not feasible at the time of such request due to resource 

limitations, including, without limitation, available software.  

 

(c)  Non-Public Information  

(i)  A Requesting Entity that desires to make a formal request for information that is not 

Public Information from the ISO, the resolution of which request shall be appealable under 

Section 3.1(e)(v) of this Information Policy, shall submit a formal written request to the ISO in 

the manner set forth in Section 3.1(d) below (a “Formal Information Request”) for such 

information.  

 

(ii)  Requests for information from Requesting Entities to the ISO other than Formal 

Information Requests need not be in writing.  

 

(iii)  Any request for information from the FERC or from an Authorized Person (as defined in 

Section 3.3 of this Information Policy) shall be addressed according to the procedures set forth in 

Section 3.2 and Section 3.3 of this Information Policy, respectively.  

 

(d)  Form of Request; Tracking  

(i)  Any Formal Information Request shall be directed to the point of contact designated by 

the ISO to handle such requests (the “ISO Information Contact”). The ISO shall post contact 

information for the ISO Information Contact on the ISO website.  

 

(ii)  A Formal Information Request shall be in writing, which shall include electronic 

communications addressed to the ISO Information Contact, and shall: (a) describe with 

particularity the information sought; (b) provide a description of the purpose of the information 

request; (c) state the time period for which such information is requested; (d) specifically 
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designate such request as a Formal Information Request and make reference to Section 3.1(d)(ii) 

of the Information Policy; and (e) provide contact information for the person to whom the 

response to such Formal Information Request is to be directed.  

 

(iii)  The ISO Information Contact shall track all Formal Information Requests and provide a 

report indicating the nature of each request and the response to such request to the Markets 

Committee on a monthly basis.  

 

(e)  Timing and Notice  

(i)  The ISO Information Contact normally shall notify all affected Furnishing Entities within 

five (5) business days after receiving a Formal Information Request.  

 

(ii)  The ISO Information Contact normally shall provide the Requesting Entity with a 

response (an “Initial Response”) within fifteen (15) business days after receiving the Formal 

Information Request (the “Request Date”). The Initial Response shall indicate either (A) that the 

ISO has made a decision on the Formal Information Request in accordance with Section 3.1(f)(i) 

below, in which case it shall describe such decision, or (B) that the ISO was unable to reach a 

decision, and will be consulting with the Participants Committee in accordance with Section 

3.1(f)(ii) below.  

 

(iii)  If the Initial Response indicates that the ISO is further consulting with the Participants 

Committee, the ISO Information Contact normally shall provide the Requesting Entity with a 

follow-up response (a “Follow-Up Response”) the earlier of ten (10) business days after a 

recommendation by the Participants Committee as set forth in Section 3.1(f)(ii) below or sixty 

(60) days following the Request Date, which response shall indicate either (A) that the ISO has 

made a decision on the Formal Information Request in accordance with Section 3.1(f)(ii) below, 

in which case it shall describe such decision, or (B) that the ISO has failed to make a decision 

with respect to the Formal Information Request, in which case such request shall be deemed 

denied.  

 

(iv)  The ISO Information Contact shall provide the Furnishing Entity(ies) with copies of any 

Initial Response or Follow-Up Response provided in response to a Formal Information Request 

on the same day that such responses are provided to the Requesting Entity. In addition, the ISO 

Information Contact shall provide the Furnishing Entity(ies) with at least ten (10) business days 
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prior written notice of any release of Confidential Information or Strategic Information relating to 

such Furnishing Entity (whether such release is on the ISO’s own initiative, in response to a 

Formal Information Request, or otherwise), which written notice shall inform such Furnishing 

Entity(ies) of its right to dispute such release under Section 3.1(e)(v) of the Information Policy.  

 

(v)  The Requesting Entity shall have the right to appeal any Initial Response that contains a 

decision with respect to a Formal Information Request and any Follow-Up Response. Any 

affected Furnishing Entity shall have the right to appeal any Initial Response or Follow-Up 

Response that contains a decision with respect to a Formal Information Request and any decision 

by the ISO to release Confidential Information or Strategic Information (whether such release is 

on the ISO’s own initiative, in response to a Formal Information Request, or otherwise). The 

Participants Committee shall have the right to appeal any Initial Response that contains a decision 

with respect to a Formal Information Request. Notice of any appeal shall be provided 

contemporaneously to the Participants Committee and the ISO Information Contact.  

  

(vi)  Any appeal of the ISO’s actions under this Section 3.1 with respect to a Formal 

Information Request shall be subject to binding arbitration with FERC’s Alternative Dispute 

Resolution Service, as further described in 18 C.F.R. §§ 385.604, 385.605. The ISO and the 

disputing entity(ies) shall use reasonable efforts to insure that an arbitrator is selected and a 

hearing is scheduled within thirty (30) days of the ISO receiving notice of an appeal. Unless 

otherwise agreed by all parties, the duration of any arbitration hearing will be limited to one day. 

The arbitrator’s decision shall be binding on the respective parties; provided, however, that any of 

the respective parties to the arbitrator’s decision shall be entitled to appeal the arbitrator’s 

decision directly to FERC.  

 

(vii)  Suitable forms of notice and/or communications pursuant to this subsection shall include, 

but not be limited to, electronic communications.  

 

(f)  Consideration of Requests  

(i)  After receiving a Formal Information Request, the ISO shall first determine whether (X) 

the information requested is information described in Sections (a) through (i) of Section 3.0 and 

(Y) the Requesting Entity is a member of a user group specifically entitled to receive such 

information pursuant to Sections (a) through (i) of Section 3.0. If the ISO determines that the 

Requesting Entity is not entitled to receive the requested information pursuant to Sections (a) 
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through (i) of Section 3.0, the ISO shall then determine if the requested information is 

Confidential Information or Strategic Information. The ISO may consult with the Independent 

Market Advisor, NEPOOL Counsel, the Furnishing Entity(ies), and/or the Participants 

Committee (as provided in Section 3.1(d)) during the process of making this determination.  

 

(A)  If the ISO determines that the information is Confidential Information, the ISO 

Information Contact will refer the request to the Furnishing Entity(ies) and the ISO will 

not release the requested information unless it is directed to do so by the Furnishing 

Entity(ies) or ordered to do so by a court or regulatory authority with jurisdiction over 

such matters. If the Furnishing Entity(ies) directs the ISO to release the requested 

information, the ISO will next determine whether the requested information is Strategic 

Information as set forth in Section 3.1(c)(i)(B) below. The Furnishing Entity(ies) shall 

bear any costs reasonably incurred by the ISO in opposing the issuance of such an order 

requiring disclosure of the Furnishing Entity(ies)’ Confidential Information. 

Notwithstanding the foregoing, upon the request of a regulatory agency, other than FERC 

or its staff, having appropriate jurisdiction and subject to an appropriate confidentiality 

order entered under such agency’s procedures sufficient to preserve the confidential 

nature of the information submitted, and with advance notice to the Furnishing 

Entity(ies), the ISO Information Contact may submit Confidential Information to such 

agency.  

 

(B)  If the information requested is Strategic Information, the ISO shall determine 

whether to release the requested information, in consultation with the Independent 

Market Advisor, NEPOOL Counsel and/or the Furnishing Entity(ies), as the ISO deems 

appropriate. If the ISO releases such information, it will do so by making the information 

public.  

 

(C)  If the information requested is neither Confidential Information nor Strategic 

Information, the ISO shall determine whether to release the requested information; 

provided that the Participants Committee, acting on the recommendation of an 

appropriate Stakeholder Committee, may request the ISO to release the requested 

information.  
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(ii)  If, after consultation with the Independent Market Advisor, NEPOOL Counsel and/or the 

Furnishing Entity, as appropriate, the ISO cannot, in its good faith judgment, determine the 

classification status of requested information or otherwise believes that a Formal Information 

Request raises policy questions that should be determined by the Governance Participants, then 

the following procedure shall apply:  

 

(A)  The ISO shall refer the request to the Participants Committee with its 

recommendation for action.  

 

(B)  The Participants Committee, acting on recommendation of a subcommittee or 

working group, as appropriate, may approve of or suggest modifications to the 

recommendation of the ISO. If the Participants Committee approves the ISO’s 

recommendation, or if the ISO accepts the Participants Committee’s suggested 

modifications, the Participants Committee’s decision shall determine the response to the 

Formal Information Request; provided, however, that, to the extent that the information 

requested is found to be Confidential Information, the ISO shall continue to maintain the 

confidentiality of such information in accordance with the terms of this Information 

Policy.  

 

(g)  Release of Information; Prioritization of Formal Information Requests  

(i)  The ISO shall reasonably attempt to comply with any Formal Information Request that 

has been granted within thirty (30) days of the Initial Response or Follow-Up Response informing 

the Requesting Entity that its request has been granted. The ISO may condition the release of any 

information to a Requesting Entity upon payment of the ISO’s reasonable cost to identify and 

prepare such information.  

 

 (ii)  If the ISO does not have the resources available to comply with all outstanding Formal 

Information Requests within the time provided in clause (i) above, the ISO will consult with the 

Participants Committee or its designated subcommittee or working group to determine how such 

Formal Information Requests should be prioritized.  

 

(h)  Definition of Strategic Information  

For purposes of this Policy, Strategic Information means any information, except Public Information, that 

would affect a Governance Participant’s bid or offer strategy in the New England electric markets 
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including information affecting the offer price for or cost of operation of a resource, the capacity or 

availability of a resource, or any other offer parameter for a resource.  

 

Strategic Information includes Confidential Information supplied by Governance Participants to the 

extent such information would affect a Governance Participant’s bid or offer strategy such as, for 

example:  

 

 All offer prices and parameters for particular resources including bid blocks and times.  

 

 Cost information regarding operation of one or more resources if and to the extent supplied to the 

ISO.  

 

 Information regarding fuel availability for thermal resources or impoundment levels for hydroelectric 

facilities.  

 

 Information regarding transmission outages, not otherwise made public, for scheduled maintenance or 

otherwise that affects the availability of certain generating resources.  

 

Strategic Information may also include information calculated or produced by the ISO such as:  

 

 Aggregate prices and quantities offered that are derived through the unit commitment process.  

 

 Information regarding which resources will run or have run during any particular market settlement 

period.  

 

 Information derived through the unit commitment process or the market settlement system as to units 

that run out of merit.  

 

 Information regarding the existence or location of certain short-term transmission constraints.  

 

No Strategic Information that is Confidential Information will be released except in compliance with the 

provisions of this Information Policy regarding Confidential Information.  

 

3.2  Disclosure to FERC  
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If the FERC or its staff, during the course of an investigation or otherwise, requests information from the 

ISO that is Confidential Information or CEII, the ISO shall provide the requested information to the 

FERC or its staff, within the time provided for in the request for information. In providing Confidential 

Information to FERC or its staff, the ISO shall, consistent with 18 C.F.R §§ 1b.20 and 388.112, request 

that the information be treated as confidential and non-public by the FERC and its staff and that the 

information be withheld from public disclosure. The ISO shall notify any affected Furnishing Entity(ies) 

(1) when it is notified by FERC or its staff, that a request for disclosure of Confidential Information has 

been received at which time the ISO and the affected Furnishing Entity(ies) may respond before such 

information would be made public; and (2) when it is notified by FERC or its staff that a decision to 

disclose Confidential Information has been made, at which time the ISO and the affected Furnishing 

Entity(ies) may respond before such information would be made public. In providing CEII to FERC or its 

staff, the ISO shall, consistent with 18 CFR § 388.112, request that the information be treated as CEII by 

the FERC and its staff.  

 

3.3  Disclosure to Authorized Persons and ISO/MMU Requesting Entities  

 

(a)  Definitions  

For purposes of this Section 3.3, the following terms shall have the meanings set forth below:  

 

“Affected Governance Participant” shall mean a Governance Participant, which, as a result of its 

Participation in the markets administered by the ISO, provided Confidential Market Information to the 

ISO, which Confidential Market Information is requested by or is disclosed to an Authorized Person 

under a Non-Disclosure Agreement.  

 

“Authorized Commission” shall mean a State public utility commission within the geographic limits of 

the New England Control Area that regulates the distribution or supply of electricity to retail customers 

and is legally charged with monitoring the operation of wholesale or retail markets serving retail suppliers 

or customers within its State.  

 

“Authorized Person” shall mean a person who has executed a Non-Disclosure Agreement, and is 

authorized in writing by an Authorized Commission to receive and discuss Confidential Market 

Information. Authorized Persons may include attorneys representing an Authorized Commission, 

consultants and/or contractors directly employed by an Authorized Commission, provided; however, that 



 

Page 83 

consultants or contractors may not initiate requests for Confidential Market Information from the ISO or 

the IMMU.  

 

“Confidential Market Information” shall mean Confidential Information consisting of market data 

relating to the markets administered by the ISO, including data supplied by Governance Participants and 

aggregate data regularly compiled by the ISO. Confidential Market Information shall not include the 

following categories of information without excluding any objective market data associated with them 

that would otherwise be provided under the first sentence of this definition: (i) draft versions of reports 

and analyses, (ii) internal ISO documents not related to market data, (iii) attorney-client communications, 

(iv) attorney work-product privileged information, (v) communications about Confidential Market 

Information between an Affected Governance Participant and the ISO/IMMU, except to the extent that 

the communications become part of final written reports or final written analyses by the ISO/IMMU, (vi) 

communications between an Affected Governance Participant and the ISO made on a confidential basis as 

part of a settlement proceeding or negotiation; and (vii) information provided to the ISO on a confidential 

basis as part of an Alternative Dispute Resolution proceeding.  

 

“Information Request” shall mean a written request, in accordance with the terms of this Section 3.3 for 

disclosure of Confidential Market Information pursuant to Section 3.3 of this Information Policy.  

 

“ISO/MMU Requesting Entity” shall mean an independent system operator or regional transmission 

organization subject to the Commission’s jurisdiction, or its market monitor, that is requesting 

Confidential Market Information pursuant to Section 3.3(c) of this Information Policy. 

 

“Non-Disclosure Agreement” shall mean an agreement between an Authorized Person and the ISO 

pursuant to Section 3.3 of this Information Policy, the form of which is appended to this Information 

Policy (Appendix A), wherein the Authorized Person is given access to otherwise restricted Confidential 

Market Information, for the benefit of their respective Authorized Commission.  

 

“State Certification” shall mean the Certification of an Authorized Commission, pursuant to Section 3.3 

of this Information Policy, the form of which is appended to this Information Policy (Appendix B), 

wherein the Authorized Commission identifies all Authorized Persons employed or retained by such 

Authorized Commission, a copy of which shall be filed with FERC.  
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“Third Party Request” shall mean any request or demand by any entity upon an Authorized Person, or 

an Authorized Commission or an ISO/MMU Requesting Entity for release or disclosure of Confidential 

Market Information provided to the Authorized Person, or Authorized Commission or ISO/MMU 

Requesting Entity by the ISO, the Internal Market Monitor or the External Market Monitor or IMMU. A 

Third Party Request shall include, but shall not be limited to, any subpoena, discovery request, or other 

request for Confidential Market Information made by any: (i) federal, state, or local governmental 

subdivision, department, official, agency or court, or (ii) arbitration panel, business, company, entity or 

individual.  

 

(b)  Procedures for Disclosures to Authorized Persons  

(i)  Notwithstanding anything in this section to the contrary, the ISO and/or the External 

Market Monitor shall disclose Confidential Market Information, otherwise required to be 

maintained in confidence pursuant to this Information Policy, to an Authorized Person under the 

following conditions:  

 

(1)  The Authorized Person has executed a Non-Disclosure Agreement with the ISO 

representing and warranting that he or she:  (i) is an Authorized Person; (ii) is duly 

authorized to enter into and perform the obligations of the Non-Disclosure Agreement; 

(iii) has adequate procedures to protect against the release of any Confidential Market 

Information received, (iv) is familiar with, and will comply with any applicable 

procedures of the Authorized Commission which the Authorized Person represents, (v) 

covenants and agrees on behalf of himself or herself not to disclose the Confidential 

Market Information and to deny any Third Party Requests and defend against any legal 

process which seeks the release of any Confidential Market Information received in 

contravention of the terms of the Non-Disclosure Agreement, and (vi) is not in breach of 

any Non-Disclosure Agreement entered into with the ISO.  

 

(2)  The Authorized Commission employing or retaining the Authorized Person has 

provided the ISO with: (a) a final order of FERC prohibiting the release by the 

Authorized Person or the Authorized Commission of Confidential Market Information in 

accordance with the terms of this Information Policy and the Non-Disclosure Agreement; 

and (b) either an order of such Authorized Commission or a certification from counsel to 

such Authorized Commission, confirming that the Authorized Commission (i) has 

statutory authority to protect the confidentiality of any Confidential Market Information 
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received from public release or disclosure and from release or disclosure to any other 

entity, (ii) will defend against any disclosure of Confidential Market Information 

pursuant to any Third Party Request through all available legal process, including, but not 

limited to, obtaining any necessary protective orders, (iii) will provide the ISO with 

prompt notice of any such Third Party Request or legal proceedings and will consult with 

the ISO and/or any Affected Governance Participant in its efforts to deny the Third Party 

Request or defend against such legal process, (iv) in the event a protective order or other 

remedy is denied, will direct Authorized Persons authorized by it to furnish only that 

portion of the Confidential Market Information which their legal counsel advises the ISO 

in writing is legally required to be furnished, (v) will exercise its best efforts to obtain 

assurance that confidential treatment will be accorded to such Confidential Market 

Information and (vi) has adequate procedures to protect against the release of such 

Confidential Market Information; and (c) confirmation in writing that the Authorized 

Person is authorized by the Commission to enter into the Non-Disclosure Agreement and 

to receive Confidential Market Information under this Information Policy.  

 

(3)  The Authorized Commission employing or retaining the Authorized Person has 

provided the ISO with a State Certification.  

 

(4)  The ISO and the External Market Monitor shall be expressly entitled to rely upon 

such FERC and Authorized Commission orders, the State Certification and/or 

certifications of counsel in providing Confidential Market Information to the Authorized 

Person, and shall in no event be liable, or subject to damages or claims of any kind or 

nature hereunder due to the ineffectiveness of the FERC and/or Commission orders, or 

the inaccuracy of such certification of counsel.  

 

(5)  The Authorized Person may discuss Confidential Market Information with other 

Authorized Persons who are parties to Non-Disclosure Agreements, provided; however, 

that the ISO shall have confirmed in advance and in writing that it has previously 

released the Confidential Market Information in question to such Authorized Persons.  

The ISO shall respond to any written request for confirmation within two (2) business 

days of its receipt.  
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(6)  The ISO shall maintain a schedule of all Authorized Persons and the Authorized 

Commissions they represent, which shall be made publicly available on the ISO’s 

website or by written request. Such schedule shall be compiled by the ISO, based on 

information provided by any Authorized Person and/or Authorized Commission.  The 

ISO shall update the schedule promptly upon receipt of information from an Authorized 

Person or Authorized Commission, but shall have no obligation to verify or corroborate 

any such information, and shall not be liable or otherwise responsible for any 

inaccuracies in the schedule due to incomplete or erroneous information conveyed to and 

relied upon by the ISO in the compilation and/or maintenance of the schedule.  

 

(ii)  The External Market Monitor or other designated representative of the ISO may, in the 

course of discussions with any Authorized Person, orally disclose information otherwise required 

to be maintained in confidence, without the need for a prior Information Request.  Such oral 

disclosures shall provide enough information to enable the Authorized Person or their Authorized 

Commission to determine whether additional Information Requests for information are 

appropriate. The External Market Monitor or other representative of the ISO will not make any 

written or electronic disclosures of Confidential Market Information to the Authorized Person 

pursuant to this section. In any such discussions, the External Market Monitor or other 

representative of the ISO shall ensure that the individual or individuals receiving such 

Confidential Market Information are Authorized Persons as defined herein, request that the 

Authorized Person describe the purpose of the inquiry, orally designate Confidential Market 

Information that is disclosed, and refrain from identifying any specific Affected Governance 

Participant whose information is disclosed.  The External Market Monitor or other representative 

of the ISO shall also be authorized to assist Authorized Persons in interpreting Confidential 

Market Information that is disclosed.  The External Market Monitor or representative of the ISO 

shall provide any Affected Governance Participant and counsel for the Participants Committee 

with oral notice of any oral disclosure immediately, but not later than one (1) business day after 

the oral disclosure.  Such oral notice to the Affected Governance Participant shall include the 

substance of the oral disclosure, but shall not reveal any Confidential Market Information of any 

other Governance Participant and must be received by the Affected Governance Participant 

before the name of the Affected Governance Participant is released to the Authorized Person, 

provided; however, the identity of the Affected Party must be made to the Authorized Person 

within two (2) business days of the initial oral disclosure.  The ISO shall provide an Affected 

Governance Participant and counsel for the Participants Committee with written notice, which 
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shall include electronic communication, of any oral disclosure as soon as possible, but not later 

than two (2) business days after the date of the oral disclosure.  

 

(iii)  As regards Information Requests:  

 

(1)  Information Requests to the ISO shall be in writing, which shall include 

electronic communications addressed to the External Market Monitor or other designated 

representative of the ISO, and shall: (a) describe with particularity the information 

sought; (b) provide a description of the purpose of the Information Request; (c) state the 

time period for which Confidential Market Information is requested; and (d) re-affirm 

that only the Authorized Person shall have access to the Confidential Market Information 

requested.  The ISO shall provide an Affected Governance Participant and counsel for the 

Participants Committee with written notice, which shall include electronic 

communication, of an Information Request of the Authorized Person as soon as possible, 

but not later than two (2) business days after the receipt of the Information Request.  

 

(2)  Subject to the provisions of section (iii)(3), the ISO shall supply Confidential 

Market Information to the Authorized Person in response to any Information Request 

within five (5) business days of the receipt of the Information Request, to the extent that 

the requested Confidential Market Information can be made available within such period, 

provided; however, that in no event shall Confidential Market Information be released 

prior to the end of the fourth (4th) business day without the express consent of the 

Affected Governance Participant. To the extent that the ISO cannot reasonably prepare 

and deliver the requested Confidential Market Information within such five (5) day 

period, it shall, within such period, provide the Authorized Person with a written schedule 

for the provision of such remaining Confidential Market Information.  Upon providing 

Confidential Market Information to the Authorized Person, the ISO shall either provide a 

copy of the Confidential Market Information to the Affected Governance Participant(s), 

or provide a listing of the Confidential Market Information disclosed, provided; however, 

that the ISO shall not reveal any Governance Participant’s Confidential Market 

Information to any other Governance Participant.  

 

(3)  Notwithstanding section (iii)(2), above, should the ISO, an Affected Governance 

Participant, or the Participants Committee (with respect to an Information Request that 
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applies to multiple Governance Participants) object to an Information Request or any 

portion thereof, any of them may, within four (4) business days following the ISO’s 

receipt of the Information Request, request, in writing, a conference with the Authorized 

Commission or the Authorized Commission’s authorized designee to resolve differences 

concerning the scope or timing of the Information Request, provided; however, nothing 

herein shall require the Authorized Commission to participate in any conference.  Any 

party to the conference may seek assistance from FERC staff in resolution of the dispute.  

Should such conference be refused by any participant, or not resolve the dispute, then the 

ISO, the Affected Governance Participant, the Participants Committee (with respect to an 

Information Request that applies to multiple Governance Participants) or the Authorized 

Commission may initiate appropriate legal action at FERC within three (3) business days 

following receipt of written notice from any conference participant terminating such 

conference. Any complaints filed at FERC objecting to a particular Information Request 

shall be designated by the party as a “fast track” complaint and each party shall bear its 

own costs in connection with such FERC proceeding. If no FERC proceeding regarding 

the Information Request is commenced within such three day period, the ISO shall utilize 

its best efforts to respond to the Information Request promptly. During any pending 

FERC proceeding regarding an Information Request, the ISO shall continue to maintain 

the confidentiality of the Confidential Market Information subject to such Information 

Request.  

 

(iv)  In the event of any breach of a Non-Disclosure Agreement:  

 

(1)  The Authorized Person and/or their respective Authorized Commission shall 

promptly notify the ISO, who shall, in turn, promptly notify any Affected Governance 

Participant and counsel for the Participants Committee of any inadvertent or intentional 

release, or possible release, of Confidential Market Information provided pursuant to any 

Non-Disclosure Agreement.  

 

(2)  The ISO shall terminate such Non-Disclosure Agreement upon written notice to 

the Authorized Person and his or her Authorized Commission, and all rights of the 

Authorized Person thereunder shall thereupon terminate, provided; however, that the ISO 

may restore an individual’s status as an Authorized Person after consulting with the 

Affected Governance Participant and to the extent that: (i) the ISO determines that the 
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disclosure was not due to the intentional, reckless or negligent action or omission of the 

Authorized Person; (ii) there were no harm or damage suffered by the Affected 

Governance Participant; or (iii) similar good cause shown. Any appeal of the ISO’s 

actions under this section shall be to FERC.  

 

(3)  The ISO, the Affected Governance Participant, and/or the Participants 

Committee shall have the right to seek and obtain at least the following types of relief: (a) 

an order from FERC requiring any breach to cease and preventing any future breaches; 

(b) temporary, preliminary, and/or permanent injunctive relief with respect to any breach; 

and (c) the immediate return of all Confidential Market Information to the ISO.  

 

(4)  No Authorized Person shall have responsibility or liability whatsoever under the 

Non-Disclosure Agreement or this Information Policy for any and all liabilities, losses, 

damages, demands, fines, monetary judgments, penalties, costs and expenses caused by, 

resulting from, or arising out of or in connection with the release of Confidential Market 

Information to persons not authorized to receive it, provided that such Authorized Person 

is an employee or member of an Authorized Commission at the time of such 

unauthorized release. Nothing in this section (iv)(4) is intended to limit the liability of 

any person who is not an employee of or a member of an Authorized Commission at the, 

time of such unauthorized release for any and all economic losses, damages, demands, 

fines, monetary judgments, penalties, costs and expenses caused by, resulting from, or 

arising out of or in connection with such unauthorized release.  

 

(5)  Any dispute or conflict requesting the relief in section (iv)(2) or (iv)(3)(a) above, 

shall be submitted to FERC for hearing and resolution.  Any dispute or conflict 

requesting the relief in section (4)(3)(c) above may be submitted to FERC or any court of 

competent jurisdiction for hearing and resolution.  

 

(c) Procedures for Disclosures to an ISO/MMU Requesting Entity 

(i) Notwithstanding anything in this section to the contrary, the ISO, the Internal Market 

Monitor or the External Market Monitor shall disclose Confidential Market Information, 

otherwise required to be maintained in confidence pursuant to this Information Policy, to an 

ISO/MMU Requesting Entity under the following conditions: 
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(1) The ISO/MMU Requesting Entity has submitted to the ISO a written request for the 

disclosure of Confidential Market Information. 

 

(2) The written request explains why the requested Confidential Market Information is 

necessary to an investigation that the ISO/MMU Requesting Entity is undertaking 

pursuant to its tariff, other governing documents, or an applicable law or regulation to 

determine (a) if a Market Violation is occurring or has occurred, (b) if market power 

is being or has been exercised, or (c) if a market design flaw exists that affects either 

the New England markets or the markets administered by the ISO/MMU Requesting 

Entity. 

  

(3) The written request either (x) demonstrates, by providing copies of the relevant 

documentation, that the ISO/MMU Requesting Entity’s tariff or other governing 

document limits further disclosure of the Confidential Market Information in a 

manner that satisfies all of the requirements set forth in Section 3.3(c)(ii) below, or 

(y) is accompanied by a non-disclosure agreement, which has been executed by both 

the ISO/MMU Requesting Entity and the ISO, that incorporates all of the 

requirements in Section 3.3(c)(ii) below, and a written certification that the 

ISO/MMU Requesting Entity possesses the legal authority to enter into the non-

disclosure agreement, to be bound by it, and to perform all of the obligations of the 

non-disclosure agreement. 

  

(ii) The ISO/MMU Requesting Entity’s governing documents or non-disclosure agreement 

must: 

(1) Covenant and agree not to disclose and to protect from disclosure the Confidential 

Market Information and to deny any Third Party Request and defend against any 

legal process which seeks the release of Confidential Market Information, except 

where disclosure is required by the Commission, by subpoena, or by other 

compulsory process; 

 

(2)  Represent and warrant that the ISO/MMU Requesting Entity has adequate 

procedures to protect against the release of Confidential Market Information; 
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(3) Establish a legally enforceable obligation to treat Confidential Market Information as 

confidential.  Such obligation must be of a continuing nature, and must survive the 

rescission, termination or expiration of the tariff, other governing document or non-

disclosure agreement; 

 

(4) Require that the ISO/MMU Requesting Entity use the Confidential Market 

Information solely for the purpose of investigating (a) if a Market Violation is 

occurring or has occurred, (b) if market power is being or has been exercised, or (c) if 

a market design flaw exists that affects either the New England markets or the 

markets administered by the ISO/MMU Requesting Entity; 

  

(5) Require state commissions to request Confidential Market Information directly from 

the ISO or the Internal Market Monitor, in a manner consistent with Section 3.3(b) of 

this Information Policy, and promptly inform the ISO or the Internal Market Monitor 

of any request received from a state commission for Confidential Market 

Information; 

 

(6) Require the ISO/MMU Requesting Entity (a) to defend against any disclosure of 

Confidential Market Information pursuant to any Third Party Request through all 

available legal process, including, but not limited to, obtaining any necessary 

protective orders; (b) to provide the ISO, the Internal Market Monitor or the External 

Market Monitor with prompt notice of any such Third Party Request or legal 

proceedings, and consult with the ISO, the Internal Market Monitor or the External 

Market Monitor in its efforts to deny the request or defend against such legal process; 

(c) in the event a protective order or other remedy is denied, to furnish only that 

portion of the Confidential Market Information which its legal counsel advises the 

ISO, the Internal Market Monitor or the External Market Monitor in writing is legally 

required to be furnished, and to exercise its best efforts to obtain assurance that 

confidential treatment will be accorded to such Confidential Market Information; 

 

(7) Require the ISO/MMU Requesting Entity to promptly notify the ISO, the Internal 

Market Monitor or the External Market Monitor of any Third Party Requests for 

additional disclosure of the Confidential Market Information where Confidential 
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Market Information has been disclosed to a court or regulatory body in response to a 

subpoena or other compulsory process, and to seek appropriate relief to prevent or 

limit further disclosure; 

 

(8)  Require destruction of the Confidential Market Information at the earlier of (a) five 

business days after a request from the ISO, the Internal Market Monitor or the 

External Market Monitor for the return of the Confidential Market Information is 

received, or (b) the conclusion or resolution of the investigation.  

 

3.4  Disclosure to Academic Institutions  

Notwithstanding anything to the contrary set forth herein, the ISO may disclose Confidential Market 

Information (as defined in Section 3.3), otherwise to be maintained in confidence pursuant to this 

Information Policy, to a research university (an “Authorized Institution”), solely for the purpose of 

academic research by Authorized Researchers (as defined below), under the following conditions:  

 

(a)  The Authorized Institution has delivered an information request to the ISO in writing (the 

“Academic Institution Information Request”), which shall include electronic communications 

addressed to the External Market Monitor, and shall: (i) describe with particularity the 

information sought; (ii) provide a description of the purpose of the Academic Institution 

Information Request (“Proposed Research”); (iii) state the time period for which the Confidential 

Market Information is requested; (iv) specify the individuals that will have access to such 

Confidential Market Information (the “Authorized Researchers”) and (v) specify the source of 

funding for the research to be performed with respect to the requested Confidential Market 

Information.  

 

(b)  The ISO shall review the merits of the Academic Institution Information Request and 

may, in its sole discretion, reject such request without providing notice to affected Governance 

Participants and the Participants Committee as required in subsection 3.4(c) below.  

 

(c)  In the event that the ISO does not initially reject the Academic Institution Information 

Request pursuant to subsection 3.4(b) above, the ISO shall provide affected Governance 

Participants and counsel to the Participants Committee with written notice, which shall include 

electronic communication, of an Academic Institution Information Request as soon as possible, 

but no later than five (5) business days after receipt of the Academic Institution Information 
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Request.  Such notice shall include all of the information contained in the Academic Institution 

Information Request.  

 

(d)  An authorized representative of the Authorized Institution has executed a non-disclosure 

agreement in the form attached hereto as Appendix C (the “Academic Institution Non-Disclosure 

Agreement“) in which the Authorized Institution (i) represents and warrants that the Authorized 

Institution (w) will only share the Confidential Market Information with Authorized Researchers 

identified in the Academic Institution Information Request, solely to be used for the purpose of 

the Proposed Research; (x) is duly authorized to enter into and perform the obligations of the 

Academic Institution Non-Disclosure Agreement; (y) has adequate procedures to protect against 

the release of any Confidential Market Information received; and (z) is not in breach of any other 

Academic Institution Non-Disclosure Agreement entered into with the ISO; and (ii) covenants 

and agrees not to disclose the Confidential Market Information and to deny any third-party 

requests for the Confidential Market Information and defend against any legal process that seeks 

the release of any Confidential Market Information.  

 

(e)  The ISO shall provide affected Governance Participants and counsel to the Participants 

Committee written notice, which shall include electronic communication, of its determination 

whether to release Confidential Market Information in response to an Academic Institution 

Information Request as soon as possible, but no later than five (5) business days following the 

provision of the notice required in subsection (c) above. Notice of the ISO’s determination shall 

also include all of the information contained in the Academic Institution Information Request, 

and shall inform the affected Governance Participants of their right to object to such release, as 

well as the deadline for any such objection and shall specifically state that in the event that the 

affected Governance Participants do not object to such release, any information released by the 

ISO pursuant to an Academic Institution Information Request may be subject to publication by 

the Authorized Institution; provided that such publication may only be made (x) upon written 

consent of the ISO and (y) if any material the Authorized Institution proposes to publish, which is 

related to or that relies upon the Confidential Market Information, is sufficiently redacted or 

summarized in a manner so that it may not be identified. The ISO shall not release Confidential 

Market Information relating to any affected Governance Participant that objects to such release 

within ten (10) business days of the ISO’s notice of its determination. Following the tenth (10th) 

business day after providing such notice, the ISO may, in its sole discretion, release Confidential 

Market Information relating to those affected Governance Participants that have not objected to 
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such release to the Authorized Institution, provided, however, that the ISO shall redact all 

Confidential Market Information relating to any objecting affected Governance Participants, as 

applicable.  

 

(f)  In the event that an Authorized Institution or any Authorized Researcher publishes any 

material related to or that relies upon the Confidential Market Information, upon written consent 

of the ISO in accordance with Section 2.3.4 of the Academic Institution Non-Disclosure 

Agreement, the ISO shall provide notice to the Participants Committee regarding the medium 

(e.g., journal) in which the publication has been made.  

 

 

APPENDIX A 

FORM OF NON-DISCLOSURE AGREEMENT 

 

THIS NON-DISCLOSURE AGREEMENT (the “Agreement”) is made this ______ day of 

_______________, 2004, by and between _______________________, an Authorized Person, as defined 

below, of __________________ (the “State Commission”) having jurisdiction within the State of 

____________________, with offices at _________________________________ and ISO New England 

Inc., a Delaware corporation, with offices at One Sullivan Road, Holyoke, Massachusetts, 01040-2841 

(“ISO”). The State Commission and ISO shall be referred to herein individually as a “Party,” or 

collectively as the “Parties.”  

RECITALS  

 

Whereas, ISO serves as the Regional Transmission Organization for the New England Control Area, and 

operates and oversees wholesale markets for electricity pursuant to the requirements of the ISO Tariff, as 

defined below; and  

 

Whereas, the External Market Monitor (as defined below) serves as the independent market monitor for 

ISO’s wholesale markets for electricity, and  

 

Whereas, the ISO New England Information Policy requires that ISO and the External Market Monitor 

maintain the confidentiality of Confidential Market Information; and  
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Whereas, the ISO New England Information Policy requires ISO and the External Market Monitor to 

disclose Confidential Market Information to Authorized Persons upon satisfaction of conditions stated in 

the ISO New England Information Policy, including, but not limited to, the execution of this Agreement 

by the Authorized Person and the maintenance of the confidentiality of such information pursuant to the 

terms of this Agreement; and  

 

Whereas, ISO desires to provide Authorized Persons with the broadest possible access to Confidential 

Market Information, consistent with ISO’s and the External Market Monitor’s obligations and duties 

under the ISO New England Information Policy, the ISO Tariff and other applicable FERC directives; and  

 

Whereas, this Agreement is a statement of the conditions and requirements, consistent with the 

requirements of the ISO New England Information Policy, whereby ISO and the External Market Monitor 

may provide Confidential Market Information to the Authorized Person.  

 

NOW, THEREFORE, intending to be legally bound, the Parties hereby agree as follows:  

1.  Definitions  

 

1.1  Affected Governance Participant.  A Governance Participant, which as a result of its 

participation in the markets administered by ISO, provided Confidential Market Information to ISO, 

which Confidential Market Information is requested by, or is disclosed to an Authorized Person under this 

Agreement.  

 

1.2  Authorized Commission.  A State public utility commission within the geographic limits of the 

New England Control Area (as that term in defined in the ISO Tariff) that regulates the distribution or 

supply of electricity to retail customers and is legally charged with monitoring the operation of wholesale 

or retail markets serving retail suppliers or customers within its State.  

 

1.3  Authorized Person. A person , including the undersigned, which has executed this Agreement 

and that is authorized in writing by an Authorized Commission to receive and discuss Confidential 

Market Information.  Authorized Persons may include attorneys representing an Authorized Commission, 

consultants and/or contractors directly employed or retained by an Authorized Commission, provided 

however that consultants or contractors may not initiate requests for Confidential Market Information 

from ISO or the External Market Monitor.  
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1.4  Confidential Market Information.  Shall mean Confidential Information (as defined in the ISO 

New England Information Policy) consisting of market data relating to the markets administered by  ISO, 

including data supplied by Governance Participants and aggregate data regularly compiled by ISO.  

Confidential Market Information shall not include the following categories of information without 

excluding any objective market data associated with them that would otherwise be provided under the 

first sentence of this definition: (i) draft versions of reports and analyses, (ii) internal ISO documents not 

related to market data, (iii) attorney-client communications,  (iv) attorney work-product privileged 

information, (v) communications about Confidential Market Information between an Affected 

Governance Participant and the ISO/External Market Monitor, except to the extent that the 

communications become part of final written reports or final written analyses by the ISO/External Market 

Monitor, (vi) communications between an Affected Governance Participant and ISO made on a 

confidential basis as part of a settlement proceeding or negotiation; and (vii) information provided to ISO 

on a confidential basis as part of an Alternative Dispute Resolution proceeding.  

 

1.5  External Market Monitor. Shall have the meaning set forth in the ISO Tariff.  

 

1.6 FERC.  The Federal Energy Regulatory Commission.  

 

1.7  Governance Participant.  Shall have the meaning set forth in the ISO Tariff.  

 

1.8 ISO New England Information Policy. Shall have the meaning set forth in the ISO Tariff.  

 

1.9  Information Request. A written request, in accordance with the terms of this Agreement for 

disclosure of Confidential Market Information pursuant to Section 3.3 of the ISO New England 

Information Policy.  

 

1.10  ISO Tariff. ISO’s Transmission, Markets and Services Tariff, as it may be amended from time 

to time.  

 

1.11  Third Party Request. Any request or demand by any entity upon an Authorized Person or an 

Authorized Commission for release or disclosure of Confidential Market Information. A Third Party 

Request shall include, but shall not be limited to, any subpoena, discovery request, or other request for 

Confidential Market Information made by any: (i) federal, state, or local governmental subdivision, 

department, official, agency or court, or (ii) arbitration panel, business, company, entity or individual.  
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2.  Protection of Confidentiality.  

 

2.1  Duty to Not Disclose. The Authorized Person represents and warrants that he or she: (i) is 

presently an Authorized Person as defined herein; (ii) is duly authorized to enter into and perform this 

Agreement; (iii) has adequate procedures to protect against the release of Confidential Market 

Information, and (iv) is familiar with, and will comply with, all such applicable State Commission 

procedures. The Authorized Person hereby covenants and agrees on behalf of himself or herself not to 

disclose the Confidential Market Information and to deny any Third Party Request and defend against any 

legal process which seeks the release of Confidential Market Information in contravention of the terms of 

this Agreement.  

 

2.2  Conditions Precedent. As a condition of the execution, delivery and effectiveness of this 

Agreement by ISO and the continued provision of Confidential Market Information pursuant to the terms 

of this Agreement, the Authorized Commission shall, prior to the initial oral or written request for 

Confidential Market Information by an Authorized Person on its behalf, provide ISO with: (a) a final 

order of FERC prohibiting the release by the Authorized Person or the State Commission of Confidential 

Market Information in accordance with the terms of the Operating Agreement and this Agreement; and 

(b) either an order of the State Commission or a certification from counsel to the State Commission, 

confirming that the State Commission has statutory authority to protect the confidentiality of the 

Confidential Market Information from public release or disclosure and from release or disclosure to any 

other entity, and that it has adequate procedures to protect against the release of Confidential Market 

Information; and (c) confirmation in writing that the Authorized Person is authorized by the State 

Commission to enter into this Agreement and to receive Confidential Market Information under the ISO 

New England Information Policy.  

 

2.3  Discussion of Confidential Market Information with other Authorized Persons.  The 

Authorized Person may discuss Confidential Market Information with other Authorized Persons who 

have executed non-disclosure agreements with ISO containing the same terms and conditions as this 

Agreement; provided, however, that ISO shall have confirmed in advance and in writing that ISO has 

previously released the Confidential Market Information in question to such Authorized Persons. ISO 

shall respond to any written request for confirmation within two (2) business days of its receipt.  
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2.4  Defense Against Third Party Requests.  The Authorized Person shall defend against any 

disclosure of Confidential Market Information pursuant to any Third Party Request through all available 

legal process, including, but not limited to, obtaining any necessary protective orders. The Authorized 

Person shall provide ISO, and ISO shall provide each Affected Governance Participant and counsel for 

the Participants Committee, with prompt notice of any such Third Party Request or legal proceedings, and 

shall consult with ISO and/or any Affected Governance Participant in its efforts to deny the request or 

defend against such legal process.  In the event a protective order or other remedy is denied, the 

Authorized Person agrees to furnish only that portion of the Confidential Market Information which their 

legal counsel advises ISO (and of which ISO shall, in turn, advise any Affected Governance Participants) 

in writing is legally required to be furnished, and to exercise their best efforts to obtain assurance that 

confidential treatment will be accorded to such Confidential Market Information.  

 

2.5  Care and Use of Confidential Market Information.  

 

2.5.1  Control of Confidential Market Information. The Authorized Person(s) shall be the 

custodian(s) of any and all Confidential Market Information received pursuant to the terms of this 

Agreement from ISO or the External Market Monitor.  

 

2.5.2  Access to Confidential Market Information. The Authorized Person shall ensure that 

Confidential Market Information received by that Authorized Person is disseminated only to those 

persons publicly identified as Authorized Persons on Exhibit “A” to the certification provided by the State 

Commission pursuant to the procedures contained in Section 2.2 of this Agreement.  

 

2.5.3  Schedule of  Authorized Persons. 

(i)  The Authorized Person shall promptly notify ISO of any change that would affect the 

Authorized Person’s status as an Authorized Person, and in such event shall request, in writing, 

deletion from the schedule referred to in section (ii), below.  

 

(ii)  ISO shall maintain a schedule of all Authorized Persons and the Authorized Commissions 

they represent, which shall be made publicly available on ISO’s website and/or by written 

request. Such schedule shall be compiled by ISO, based on information provided by any 

Authorized Person and/or Authorized Commission. ISO shall update the schedule promptly upon 

receipt of information from an Authorized Person or Authorized Commission, but shall have no 

obligation to verify or corroborate any such information, and shall not be liable or otherwise 
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responsible for any inaccuracies in the schedule due to incomplete or erroneous information 

conveyed to and relied upon by ISO in the compilation and/or maintenance of the schedule.  

 

2.5.4 Use of Confidential Market Information. The Authorized Person and his or her Authorized 

Commission shall use the Confidential Market Information solely for the purpose of assisting the 

Authorized Commission in discharging its legal responsibility to monitor the wholesale and retail 

electricity markets, operations, transmission planning and siting, and generation planning and siting 

materially affecting retail customers within the State in which the Authorized Commission has regulatory 

jurisdiction, and for no other purpose. Without limiting the foregoing, the Authorized Person and his or 

her Authorized Commission shall not use its right to acquire Confidential Market Information as a means 

of conducting discovery or providing evidence during an adversarial proceeding against an Affected 

Governance Participant or any group of Participants. The Authorized Person and his or her Authorized 

Commission, however, shall not be prevented from using in an adversarial proceeding Confidential 

Market Information the Authorized Commission has obtained if: (i) such information becomes known in 

that proceeding through disclosure by entities other than the Authorized Commission; and (ii) the 

Authorized Commission discloses such Confidential Market Information consistent with the protections 

and procedures governing the disclosure of Confidential Market Information to parties in that proceeding; 

or (iii) the information being disclosed no longer meets the definition of Confidential Market Information. 

 

2.5.5  Return of Confidential Market Information.  Upon completion of the inquiry or investigation 

referred to in the Information Request, or for any reason the Authorized Person is, or will no longer be an 

Authorized Person, the Authorized Person shall (a) return the Confidential Market Information and all 

copies thereof to ISO, or (b) provide a certification that the Authorized Person has destroyed all paper 

copies and deleted all electronic copies of the Confidential Market Information, unless such actions are 

inconsistent with or prohibited by applicable state law, in which case the Authorized Person shall 

continue to maintain the confidentiality of the Confidential Market Information in accordance with the 

terms and conditions of this Agreement.  ISO may waive this condition in writing if such Confidential 

Market Information has become publicly available or non-confidential in the course of business or 

pursuant to the ISO Tariff or order of the FERC.  

 

2.5.6  Notice of Disclosures. The Authorized Person, directly or through the Authorized Commission, 

shall promptly notify ISO, and ISO shall promptly notify any Affected Governance Participant, of any 

inadvertent or intentional release or possible release of the Confidential Market Information provided 

pursuant to this Agreement.  The Authorized Person shall take all steps to minimize any further release of 
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Confidential Market Information, and shall take reasonable steps to attempt to retrieve any Confidential 

Market Information that may have been released.  

 

2.6  Ownership and Privilege.  Nothing in this Agreement, or incident to the provision of 

Confidential Market Information to the Authorized Person pursuant to any Information Request, is 

intended, nor shall it be deemed, to be a waiver or abandonment of any legal privilege that may be 

asserted against, subsequent disclosure or discovery in any formal proceeding or investigation.  Moreover, 

no transfer or creation of ownership rights in any intellectual property comprising Confidential Market 

Information is intended or shall be inferred by the disclosure of Confidential Market Information by ISO, 

and any and all intellectual property comprising Confidential Market Information disclosed and any 

derivations thereof shall continue to be the exclusive intellectual property of ISO and/or the Affected 

Governance Participant.  

 

3.  Procedure for Information Requests  

 

3.1  Written Requests.  Information Requests to ISO shall be in writing, which shall include 

electronic communications, addressed to the External Market Monitor or other ISO representatives as 

specified by ISO, with a concurrent copy to ISO’s General Counsel, and shall: (a) describe with 

particularity the information sought; (b) provide a description of the purpose of the Information Request; 

(c) state the  time period for which information is requested; and (d) re-affirm that only the Authorized 

Person shall have access to the Confidential Market Information requested. ISO shall provide an Affected 

Governance Participant and counsel for the Participants Committee with written notice, which shall 

include electronic communication, of an Information Request of the Authorized Person as soon as 

possible, but not later than two (2) business days after the receipt of the Information Request.  

 

3.2  Oral Disclosures by the External Market Monitor.  The External Market Monitor or other ISO 

representatives as specified by ISO may, in the course of discussions with an Authorized Person, orally 

disclose information otherwise required to be maintained in confidence, without the need for a prior 

Information Request.  Such oral disclosures shall provide enough information to enable the Authorized 

Person or the State Commission to determine whether additional Information Requests for information 

are appropriate.  The External Market Monitor or other ISO representative will not make any written or 

electronic disclosures of Confidential Market Information to the Authorized Person pursuant to this 

section.  In any such discussions, the External Market Monitor or other ISO representative shall ensure 

that the individual or individuals receiving such Confidential Market Information are Authorized Persons 
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under this Agreement, request that the Authorized Person describe the purpose of the inquiry, orally 

designate Confidential Market Information that is disclosed and refrain from identifying any specific 

Affected Governance Participant whose information is disclosed. The External Market Monitor or other 

ISO representative shall also be authorized to assist Authorized Persons in interpreting Confidential 

Market Information that is disclosed.  ISO or the External Market Monitor shall (i) maintain a written 

record of oral disclosures pursuant to this section, which shall include the date of each oral disclosure and 

the Confidential Market Information disclosed in each such oral disclosure, and (ii) provide any Affected 

Governance Participant and counsel for the Participants Committee with oral notice of any oral disclosure 

immediately, but not later than one (1) business day after the oral disclosure. Such oral notice to the 

Affected Governance Participant shall include the substance of the oral disclosure, but shall not reveal 

any Confidential Market Information of any other Governance Participant and must be received by the 

Affected Governance Participant before the name of the Affected Governance Participant is released to 

the Authorized Person; provided however, the identity of the Affected Party must be made available to 

the Authorized Person within two (2) business days of the initial oral disclosure.  ISO shall provide an 

Affected Governance Participant and counsel for the Participants Committee with written notice, which 

shall include electronic communication, of any oral disclosure as soon as possible, but not later than two 

(2) business days after the date of the initial oral disclosure.  

 

3.3  Response to Information Requests.  

 

3.3.1 Subject to the provisions of Section 3.3.2 below, ISO shall supply Confidential Market 

Information to the Authorized Person in response to any Information Request within five (5) business 

days of the receipt of the Information Request, to the extent that the requested Confidential Market 

Information can be made available within such period; provided however, that in no event shall 

Confidential Market Information be released prior to the end of the fourth (4th) business day without the 

express consent of the Affected Governance Participant. To the extent that ISO can not reasonably 

prepare and deliver the requested Confidential Market Information within such five (5) day period, ISO 

shall, within such period, provide the Authorized Person with a written schedule for the provision of such 

remaining Confidential Market Information. Upon providing Confidential Market Information to the 

Authorized Person, ISO shall either provide a copy of the Confidential Market Information to the 

Affected Governance Participant(s), or provide a listing of the Confidential Market Information disclosed; 

provided, however, that ISO shall not reveal any Governance Participant’s Confidential Market 

Information to any other Governance Participant.  
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3.3.2 Notwithstanding section 3.3.1, above, should ISO or an Affected Governance Participant or the 

Participants Committee (with respect to an Information Request that applies to multiple Governance 

Participants) object to an Information Request or any portion thereof, ISO, the Affected Governance 

Participant and/or the Participants Committee may, within four (4) business days following ISO’s receipt 

of the Information Request, request, in writing (which shall include electronic communication) addressed 

to the State Commission with a copy to either the Affected Governance Participant, ISO and/or counsel to 

the Participants Committee, as the case may be, a conference with the State Commission or the State 

Commission’s authorized designee to resolve differences concerning the scope or timing of the 

Information Request; provided, however, nothing herein shall require the State Commission to participate 

in any conference. Any party to the conference may seek assistance from FERC staff in resolution of the 

dispute. Should such conference be refused by any participant, or not resolve the dispute, then ISO, the 

Affected Governance Participant, the Participants Committee (with respect to an Information Request that 

applies to multiple Governance Participants) or the State Commission may initiate appropriate legal 

action at FERC within three (3) business days following receipt of written notice from any conference 

participant terminating such conference. Any complaints filed at FERC objecting to a particular 

Information Request shall be designated by the party as a “fast track” complaint and each party shall bear 

its own costs in connection with such FERC proceeding. If no FERC proceeding regarding the 

Information Request is commenced by ISO, the Affected Governance Participant or the State 

Commission within such three day period, ISO shall utilize its best efforts to respond to the Information 

Request promptly. During any pending FERC proceeding regarding an Information Request, ISO shall 

continue to maintain the confidentiality of the Confidential Market Information subject to such 

Information Request.  

 

3.3.3  To the extent that a response to any Information Request requires disclosure of Confidential 

Market Information of two or more Affected Governance Participants, ISO shall, to the extent possible, 

segregate such information and respond to the Information Request separately for each Affected 

Governance Participant.  

 

4.  Remedies.  

 

4.1  Material Breach. The Authorized Person agrees that release of Confidential Market Information 

to persons not authorized to receive it constitutes a breach of this Agreement and may cause irreparable 

harm to ISO and/or the Affected Governance Participant. In the event of a breach of this Agreement by 

the Authorized Person, ISO shall terminate this Agreement upon written notice to the Authorized Person 
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and his or her Authorized Commission, and all rights of the Authorized Person hereunder shall thereupon 

terminate; provided, however, that ISO may restore an individual’s status as an Authorized Person after 

consulting with the Affected Governance Participant and to the extent that: (i) ISO determines that the 

disclosure was not due to the intentional, reckless or negligent action or omission of the Authorized 

Person; (ii) there were no harm or damages suffered by the Affected Governance Participant; or (iii) 

similar good cause shown. Any appeal of ISO’s actions under this section shall be to FERC.  

 

4.2  Judicial Recourse. In the event of any breach of this Agreement, ISO, the Affected Governance 

Participant and/or the Participants Committee shall have the right to seek and obtain at least the following 

types of relief: (a) an order from FERC requiring any breach to cease and preventing any future breaches; 

(b) temporary, preliminary, and/or permanent injunctive relief with respect to any breach; and (c) the 

immediate return of all Confidential Market Information to ISO. The Authorized Person expressly agrees 

that in the event of a breach of this Agreement, any relief sought properly includes, but shall not be 

limited to, the immediate return of all Confidential Market Information to ISO.  

 

4.3  Waiver of Monetary Damages. No Authorized Person shall have responsibility or liability 

whatsoever under this Agreement for any and all liabilities, losses,  

damages, demands, fines, monetary judgments, penalties, costs and expenses caused by, resulting from, or 

arising out of, or in connection with, the release of Confidential Market Information to persons not 

authorized to receive it, provided that such Authorized Person is an employee or Governance Participant 

of an Authorized Commission at the time of such unauthorized release. Nothing in this Section 4.3 is 

intended to limit the liability of any person who is not an employee of or a Governance Participant of an 

Authorized Commission at the time of such unauthorized release for any and all economic losses, 

damages, demands, fines, monetary judgments, penalties, costs and expenses caused by, resulting from, or 

arising out of or in connection with such unauthorized release.  

 

5. Jurisdiction. The Parties agree that (i) any dispute or conflict requesting the relief in sections 4.1 

and 4.2(a) above shall be submitted to FERC for hearing and resolution; (ii) any dispute or conflict 

requesting the relief in section 4.2(c) above may be submitted to FERC or any court of competent 

jurisdiction for hearing and resolution; and (iii) jurisdiction over all other actions and requested relief 

shall lie in any court of competent jurisdiction.  

 

6. Notices. All notices required pursuant to the terms of this Agreement shall be in writing, and 

served at the following addresses or email addresses:  
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If to the Authorized Person:  

-

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

(email address) 

with a copy to 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

(email address) 

If to Counsel for the Participants Committee:  

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

_ 

(email address) 

with a copy to 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

(email address) 
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If to ISO:  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

(email address) 

with a copy to 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

(email address) 

7.  Severability and Survival. In the event any provision of this Agreement is determined to be 

unenforceable as a matter of law, the Parties intend that all other provisions of this Agreement remain in 

full force and effect in accordance with their terms. In the event of conflicts between the terms of this 

Agreement and the Operating Agreement, the terms of the Operating Agreement shall in all events be 

controlling. The Authorized Person acknowledges that any and all obligations of the Authorized Person 

hereunder shall survive the severance or termination of any employment or retention relationship between 

the Authorized Person and their respective Authorized Commission.  

 

8.  Representations. The undersigned represent and warrant that they are vested with all necessary 

corporate, statutory and/or regulatory authority to execute and deliver this Agreement, and to perform all 

of the obligations and duties contained herein.  

 

9.  Third Party Beneficiaries. The Parties specifically agree and acknowledge that each 

Governance Participant is an intended third party beneficiary of this Agreement entitled to enforce its 

provisions.  

 

10.  Counterparts. This Agreement may be executed in counterparts and all such counterparts 

together shall be deemed to constitute a single executed original.  

 

11.  Amendment. This Agreement may not be amended except by written agreement executed by 

authorized representatives of the Parties.  

 

 

ISO NEW ENGLAND INC.      AUTHORIZED PERSON  
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By:         By:  

________________________________________                        _________________________________ 

Name:         Name:  

Title:         Title:  
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APPENDIX B 

FORM OF CERTIFICATION 

 

This Certification (the “Certification”) is given this _____ day of ________________, 200_, by 

_____________________________, a __________________________ (the “Authorized Commission”), 

to and for the benefit of ISO New England Inc. (“ISO”) and its Governance Participants. The Authorized 

Commission and ISO shall be referred to herein collectively as the “Parties”.  

 

Whereas, the Authorized Commission has designated the individuals on attached Exhibit “A” (the 

“Authorized Persons”) to receive Confidential Market Information from ISO, and  

 

Whereas, the Authorized Persons and ISO have, or will, enter into non-disclosure agreements, governing 

the rights and obligations of the Authorized Persons, ISO and others regarding the Authorized Persons’ 

access to, provision of, use and control of the Confidential Market Information (the “Non-Disclosure 

Agreements”), and  

 

Whereas, as a condition precedent to the execution of the Non-Disclosure Agreements and provision of 

Confidential Market Information to the Authorized Persons, the Authorized Commission is required to 

make certain representations and warranties to ISO, and  

 

Whereas, ISO agrees to provide Confidential Market Information to the Authorized Persons, in their 

capacity as agents of the Authorized Commission, subject to the terms of this Certification, the Non-

Disclosure Agreements, and an appropriate order of the Federal Energy Regulatory Commission 

protecting the confidentiality of such data;  

 

Whereas, the Parties desire to set forth those representations and warranties herein.  

 

Now, therefore, the Authorized Commission hereby makes the following representations and warranties, 

all of which shall be true and correct as of the date of execution of this Certification, and at all times 

thereafter, and with the express understanding that ISO and any Affected Member shall rely on each 

representation and/or warranty:  

 

1. Definitions. Terms contained, but not defined, herein shall have the definitions or meanings 

ascribed to such terms in the Non-Disclosure Agreement or the ISO New England Information Policy.  
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2. Requisite Authority.  

a.  The Authorized Commission hereby certifies that it has all necessary legal authority to 

execute, deliver, and perform the obligations in this Certification.  

 

b.  Each Authorized Person is, at the time of the execution of this Certification, an employee 

of, or consultant to, the Authorized Commission, and has not materially breached any existing or 

past nondisclosure agreement or obligation, except as has been disclosed by the Authorized 

Commission to ISO in writing.  

 

c.  The Authorized Persons have, through all necessary action of the Authorized 

Commission, been appointed and directed by the Authorized Commission to execute and deliver 

the Non-Disclosure Agreements to ISO and receive Confidential Market Information on the 

Authorized Commission’s behalf and for its benefit.  

 

d.  The Authorized Commission will, at all times after the provision of Confidential Market 

Information to the Authorized Persons, provide ISO with: (i) written notice of any changes in the 

Authorized Persons’ qualification as an Authorized Person within two (2) business days of such 

change; (ii) written confirmation to any inquiry by ISO regarding the status or identification of 

any specific Authorized Person within two (2) business days of such request, and (iii) periodic 

written updates, no less often than semi-annually, containing the names of all Authorized Persons 

appointed by the Authorized Commission.  

 

3.  Protection of Confidential Market Information.  

a.  The Authorized Commission has adequate internal procedures, to protect against the 

release of any Confidential Market Information by the Authorized Persons or other employee or 

agent of the Authorized Commission, and the Authorized Commission and the Authorized 

Persons will strictly enforce and periodically review all such procedures. In the event that ISO 

terminates a Non-Disclosure Agreement with an Authorized Person, and does not restore such 

individual’s status as an Authorized Person, then the Authorized Commission shall review such 

internal procedures.  

 

b.  The Authorized Commission has legal authority to protect the confidentiality of 

Confidential Market Information from public release or disclosure and/or from release or 
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disclosure to any other person or entity, either by the Authorized Commission or the Authorized 

Persons, as agents of the Authorized Commission.  

 

c.  The Authorized Commission shall ensure that Confidential Market Information and shall 

be maintained by, and accessible only to, the Authorized Persons.  

 

d.  The Authorized Commission and its Authorized Person(s) shall not disclose the 

Confidential Market Information.  

 

4. Defense Against Requests for Disclosure. The Authorized Commission shall defend against, 

and will direct the Authorized Persons to defend against, disclosure of any Confidential Market 

Information pursuant to any Third Party Request through all available legal process, including, but not 

limited to, obtaining any necessary protective orders. The Authorized Commission shall provide ISO with 

prompt notice of any such Third Party Request or legal proceedings, and shall consult with ISO and/or 

any Affected Governance Participant in its efforts to deny the request or defend against such legal 

process. In the event a protective order or other remedy is denied, the Authorized Commission agrees to 

furnish only that portion of the Confidential Market Information which their legal counsel advises ISO 

(and of which ISO shall, in turn, advise any Affected Member) in writing is legally required to be 

furnished, and to exercise then-best efforts to obtain assurance that confidential treatment will be 

accorded to such Confidential Market Information.  

 

5. Use and Destruction of Confidential Market Information.  

a.  The Authorized Commission shall use, and allow the use of, the Confidential Market 

Information solely for the purpose of assisting the Authorized Commission in discharging its 

legal responsibility to monitor the wholesale and retail electricity markets, operations, 

transmission planning and siting, and generation planning and siting materially affecting retail 

customers within the State in which the Authorized Commission has regulatory jurisdiction, and 

for no other purpose. Without limiting the foregoing, the Authorized Commission shall not use its 

right to acquire Confidential Market Information as a means of conducting discovery or providing 

evidence during an adversarial proceeding against an Affected Governance Participant or any 

group of Participants. The Authorized Commission, however, shall not be prevented from using 

in an adversarial proceeding Confidential Market Information the Authorized Commission has 

obtained if: (i) such information becomes known in that proceeding through disclosure by entities 

other than the Authorized Commission; and (ii) the Authorized Commission discloses such 
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Confidential Market Information consistent with the protections and procedures governing the 

disclosure of Confidential Market Information to parties in that proceeding; or (iii) the 

information being disclosed no longer meets the definition of Confidential Market Information.  

 

b.  Upon completion of the inquiry or investigation referred to in any Information Request 

initiated by or on behalf of the Authorized Commission, or for any reason any Authorized Person 

is, or will no longer be an Authorized Person, the Authorized Commission will ensure that such 

Authorized Person either (a) returns the Confidential Market Information and all copies thereof to 

ISO, or (b) provides a certification that the Authorized Person and/or the Authorized Commission 

has destroyed all paper copies and deleted all electronic copies of the Confidential Market 

Information, unless such actions are inconsistent with or prohibited by applicable state law, in 

which case the Authorized Commission shall continue to maintain the confidentiality of the 

Confidential Market Information in accordance with the terms and conditions of this 

Certification.  

 

6. Notice of Disclosure of Confidential Market Information. The Authorized Commission shall 

promptly notify ISO of any inadvertent or intentional release or possible release of the Confidential 

Market Information provided to any Authorized Person, and shall take all available steps to minimize any 

further release of Confidential Market Information and/or retrieve any Confidential Market Information 

that may have been released.  

 

7. Ownership and Privilege. Nothing in this Certification, or incident to the provision of 

Confidential Market Information to the Authorized Person pursuant to any Information Request, is 

intended, nor shall it be deemed, to be a waiver or abandonment of any legal privilege that may be 

asserted against subsequent disclosure or discovery in any formal proceeding or investigation. Moreover, 

no transfer or creation of ownership rights in any intellectual property comprising Confidential Market 

Information is intended or shall be inferred by the disclosure of Confidential Market Information by ISO, 

and any and all intellectual property comprising Confidential Market Information disclosed and any 

derivations thereof shall continue to be the exclusive intellectual property of ISO and/or the Affected 

Governance Participant.  

 

Executed, as of the date first set out above.  

[Commission]  

By:______________________________  
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Its:_______________________________  

[SEE NEXT PAGE]  
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EXHIBIT A 

CERTIFICATION LIST OF AUTHORIZED PERSONS 

Name of           Scope and 

Authority   Mailing Address   Email   Tel #   Duration  



 

Page 113 

 

APPENDIX C 

FORM OF ACADEMIC INSTITUTION NON-DISCLOSURE AGREEMENT 

 

THIS NON-DISCLOSURE AGREEMENT (the “Agreement”) is made this ______ day of 

_______________, 200_, by and between _______________________, (the “Authorized Institution”), 

with offices at _________________________________ and ISO New England Inc., a Delaware 

corporation, with offices at One Sullivan Road, Holyoke, Massachusetts, 01040-2841 (the “ISO”). The 

Authorized Institution and the ISO shall be referred to herein individually as a “Party,” or collectively as 

the “Parties.”  

RECITALS  

 

Whereas, the ISO serves as the Regional Transmission Organization for the New England Control Area, 

and operates and oversees wholesale markets for electricity pursuant to the requirements of the ISO 

Tariff, as defined below; and  

 

Whereas, the External Market Monitor (as defined below) serves as the independent market monitor for 

ISO’s wholesale markets for electricity, and  

 

Whereas, the ISO New England Information Policy requires that the ISO and the External Market 

Monitor maintain the confidentiality of Confidential Market Information; and  

 

Whereas, the ISO New England Information Policy permits the ISO and the External Market Monitor to 

disclose Confidential Market Information to the Authorized Institution upon satisfaction of conditions 

stated in the ISO New England Information Policy, including, but not limited to, the execution of this 

Agreement by the Authorized Institution and the maintenance of the confidentiality of such information 

by the Authorized Institution pursuant to the terms of this Agreement; and  

 

Whereas, the ISO desires to provide the Authorized Institution with access to Confidential Market 

Information, consistent with the ISO’s and the External Market Monitor’s obligations and duties under 

the ISO New England Information Policy, the ISO Tariff and other applicable FERC directives; and  
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Whereas, this Agreement is a statement of the conditions and requirements, consistent with the 

requirements of the ISO New England Information Policy, whereby the ISO may provide Confidential 

Market Information to the Authorized Institution.  

 

NOW, THEREFORE, intending to be legally bound, the Parties hereby agree as follows:  

 

1.  Definitions. Capitalized terms not otherwise defined herein shall have the meanings ascribed 

thereto in the ISO Tariff.  

 

1.1  Affected Governance Participant.  A Governance Participant, which as a result of its 

participation in the markets administered by the ISO, provided Confidential Market Information to the 

ISO, which Confidential Market Information is requested by, or is disclosed to an Authorized Institution 

under this Agreement.  

 

1.2  Authorized Researcher. Shall have the meaning set forth in the ISO New England Information 

Policy.  

 

1.3 Confidential Market Information.  Shall mean Confidential Information (as defined in the ISO 

New England Information Policy) consisting of market data relating to the markets administered by the 

ISO, including data supplied by Governance Participants and aggregate data regularly compiled by the 

ISO.  Confidential Market Information shall not include the following categories of information without 

excluding any objective market data associated with them that would otherwise be provided under the 

first sentence of this definition: (i) draft versions of reports and analyses, (ii) internal ISO documents not 

related to market data, (iii) attorney-client communications,  (iv) attorney work-product privileged 

information, (v) communications about Confidential Market Information between an Affected 

Governance Participant and the ISO/External Market Monitor, except to the extent that the 

communications become part of final written reports or final written analyses by the ISO/External Market 

Monitor, (vi) communications between an Affected Governance Participant and the ISO made on a 

confidential basis as part of a settlement proceeding or negotiation, and (vii) information provided to the 

ISO on a confidential basis as part of an Alternative Dispute Resolution proceeding.  If the 

aforementioned information in (i) through (vii) is furnished to the Authorized Institution, such 

information shall be protected according to the terms of this Agreement, and the Authorized Institution 

shall return such information to the ISO as promptly as possible.  
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1.4  Competitive Duty Personnel. Shall mean a person whose duties include (i) the marketing or 

sale of electric power at wholesale; (ii) the purchase or resale of electric power at wholesale; (iii) the 

direct supervision of any employee with duties specified in subparagraph (i) or (ii) of this paragraph; or 

(iv) the provision of electricity marketing consulting services to entities engaged in the sale or purchase of 

electric power at wholesale.  

 

1.5  FERC.  The Federal Energy Regulatory Commission. 

 

1.6  External Market Monitor. Shall have the meaning set forth in the ISO Tariff.  

 

1.7  Governance Participant.  Shall have the meaning set forth in the ISO Tariff.  

 

1.8  ISO New England Information Policy. Shall have the meaning set forth in the ISO Tariff.  

 

1.9  Information Request. A written request by the Authorized Institution in accordance with the 

terms of this Agreement for disclosure of Confidential Market Information pursuant to Section 3.4 of the 

ISO New England Information Policy.  

 

1.10  ISO Tariff. The ISO’s Transmission, Markets and Services Tariff, as it may be amended from 

time to time.  

 

1.11  Non-Disclosure Certificate. Shall mean the certificate annexed hereto by which Authorized 

Researchers who have been granted access to Confidential Market Information shall certify their 

understanding that such access to Confidential Market Information is provided pursuant to the terms and 

restrictions of this Agreement, that they are not Competitive Duty Personnel, and that they have read this 

Agreement and agree to be bound by it.  

 

1.12  Notes of Confidential Market Information. Shall mean memoranda, handwritten notes, or any 

other form of information (including electronic form) which copies or discloses materials described in the 

definition of Confidential Market Information set forth above. Notes of Confidential Market Information 

are subject to the same restrictions provided in this Agreement for Confidential Market Information 

except as specifically provided in this Agreement.  

 

1.13  Proposed Research. Shall have the meaning set forth in Section 3.4 of the Information Policy.  
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1.14  Third Party Request. Any request or demand by any entity upon the Authorized Institution for 

release or disclosure of Confidential Market Information. A Third Party Request shall include, but shall 

not be limited to, any subpoena, discovery request, or other request for Confidential Market Information 

made by any: (i) federal, state, or local governmental subdivision, department, official, agency or court, or 

(ii) arbitration panel, business, company, entity or individual.  

 

2.  Protection of Confidentiality.  

 

2.1  Duty to Not Disclose. The Authorized Institution represents and warrants that it:  

(i) is duly authorized to enter into and perform this Agreement; (ii) has adequate procedures to protect 

against the release of Confidential Market Information; and (iii) is familiar with, and will comply with, all 

such applicable procedures. The Authorized Institution hereby covenants and agrees not to disclose the 

Confidential Market Information and to deny any Third Party Request and defend against any legal 

process that seeks the release of Confidential Market Information in contravention of the terms of this 

Agreement.  

 

2.2  Defense Against Third Party Requests.  The Authorized Institution shall defend against any 

disclosure of Confidential Market Information pursuant to any Third Party Request through all available 

legal process, including, but not limited to, obtaining any necessary protective orders. The Authorized 

Institution shall provide the ISO, and the ISO shall provide each Affected Governance Participant and 

counsel for the Participants Committee, with prompt notice of any such Third Party Request or legal 

proceedings, and shall consult with the ISO and/or any Affected Governance Participant in its efforts to 

deny the request or defend against such legal process.  In the event a protective order or other remedy is 

denied, the Authorized Institution agrees to furnish only that portion of the Confidential Market 

Information which its legal counsel advises the ISO (and of which the ISO shall, in turn, advise any 

Affected Governance Participants) in writing is legally required to be furnished, and to exercise its best 

efforts to obtain assurance that confidential treatment will be accorded to such Confidential Market 

Information.  

 

2.3  Care and Use of Confidential Market Information.  
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2.3.1  Control of Confidential Market Information. The Authorized Institution shall be the custodian 

of any and all Confidential Market Information received pursuant to the terms of this Agreement from the 

ISO or the External Market Monitor.  

 

2.3.2  Access to Confidential Market Information. The Authorized Institution shall ensure that 

Confidential Market Information received by that Authorized Institution is disseminated only to those 

persons publicly identified as Authorized Researchers in the applicable Information Request, and that 

such Authorized Researchers have been advised of the confidential nature of the Confidential Market 

Information and have agreed to abide by the terms of this Agreement by signing a Non-Disclosure 

Certificate.  The Authorized Institution agrees that it shall be liable for any breach of this Agreement by 

any of the Authorized Researchers.  

 

2.3.3  Competitive Duty Personnel. If any person who has been an “Authorized Researcher” 

subsequently becomes Competitive Duty Personnel, that person shall thereafter have no access to 

Confidential Market Information, shall return all such materials to the Authorized Institution, and shall 

continue to comply with the requirements set forth in this Non-Disclosure Agreement with respect to 

Confidential Market Information to which such person previously had access.  

 

2.3.4  Use of Confidential Market Information.  The Authorized Institution shall use the Confidential 

Market Information solely for the purpose of the  Proposed Research. An Authorized Researcher may 

make copies of Confidential Market Information, but such copies become Confidential Market 

Information. An Authorized Researcher may make notes of Confidential Market Information, which shall 

be treated as Notes of Confidential Market Information if they disclose the contents of Confidential 

Market Information. In the event that the Authorized Institution or any Authorized Researcher desires to 

publish any material related to or that relies upon the Confidential Market Information, the Authorized 

Institution or Authorized Researcher must ensure that the Confidential Market Information is sufficiently 

redacted or summarized so that it may not be identified. Any such publication must be approved in 

writing by the ISO in advance of its release.  

 

2.3.5  Return of Confidential Market Information. Upon completion of the Proposed Research, or 

upon termination of this Agreement for any reason, the Authorized Institution shall (a) return the 

Confidential Market Information and all copies thereof to the ISO, or (b) provide a certification that the 

Authorized Institution has destroyed all paper copies and deleted all electronic copies of the Confidential 

Market Information. The ISO may waive this condition in writing if such Confidential Market 
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Information has become publicly available or non-confidential in the course of business or pursuant to the 

ISO Tariff or order of the FERC.  

 

2.3.6  Notice of Disclosures. The Authorized Institution shall promptly notify the ISO, and the ISO 

shall promptly notify any Affected Governance Participant, of any inadvertent or intentional release or 

possible release of the Confidential Market Information provided pursuant to this Agreement.  

The Authorized Institution shall take all steps to minimize any further release of Confidential Market 

Information, and shall take reasonable steps to attempt to retrieve any Confidential Market Information 

that may have been released.  

 

2.4  Ownership and Privilege. Nothing in this Agreement, or incident to the provision of 

Confidential Market Information to the Authorized Institution pursuant to any Information Request, is 

intended, nor shall it be deemed, to be a waiver or abandonment of any legal privilege that may be 

asserted against, subsequent disclosure or discovery in any formal proceeding or investigation. Moreover, 

no transfer or creation of ownership rights in any intellectual property comprising Confidential Market 

Information is intended or shall be inferred by the disclosure of Confidential Market Information by the 

ISO, and any and all intellectual property comprising Confidential Market Information disclosed and any 

derivations thereof shall continue to be the exclusive intellectual property of the ISO and/or the Affected 

Governance Participant.  

 

3.  Remedies.  

 

3.1  Material Breach. The Authorized Institution agrees that any release of Confidential Market 

Information to persons not authorized to receive it or any publication of any material related to or that 

relies upon the Confidential Market Information which is not (i) approved in writing by the ISO prior to 

publication and (ii) redacted or summarized in such a manner that the Confidential Market Information 

may not be identified shall constitute a breach of this Agreement and may cause irreparable harm to the 

ISO and/or the Affected Governance Participant. In the event of a breach of this Agreement by the 

Authorized Institution, the ISO may terminate this Agreement upon written notice to the Authorized 

Institution, and all rights of the Authorized Institution hereunder shall thereupon terminate; provided, 

however, that the ISO may restore status as an Authorized Institution after consulting with the Affected 

Governance Participant and to the extent that: (i) the ISO determines that the disclosure was not due to the 

intentional, reckless or negligent action or omission of the Authorized Institution; (ii) there were no harm 

or damages suffered by the Affected Governance Participant; or (iii) similar good cause shown. 
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Notwithstanding the foregoing, the Authorized Institution hereby shall indemnify, save, hold harmless, 

discharge, and release the ISO and each affected Governance Participant from and against any and all 

payments, liabilities, damages, losses or costs and expenses paid or directly incurred by the ISO and/or 

each affected Governance Participant arising from, based upon, related to, or associated with the breach 

of, or failure to perform or satisfy, any obligation of the Authorized Institution set forth in this 

Agreement.  

 

3.2  Judicial Recourse. In the event of any breach of this Agreement, the ISO, the Affected 

Governance Participant and/or the Participants Committee shall have the right to seek and obtain at least 

the following types of relief: (a) temporary, preliminary, and/or permanent injunctive relief with respect 

to any breach and (b) the immediate return of all Confidential Market Information to the ISO. The 

Authorized Institution expressly agrees that in the event of a breach of this Agreement, any relief sought 

properly includes, but shall not be limited to, the immediate return of all Confidential Market Information 

to the ISO.  

 

4. Jurisdiction. The Parties agree that jurisdiction over all other actions and requested relief with 

respect to the Agreement shall lie in any court of competent jurisdiction.  

 

5. Notices. All notices required pursuant to the terms of this Agreement shall be in writing, and 

served at the following addresses or email addresses:  

 

If to the Authorized Institution:  

-

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

 (email address) 

_____________________________________________________________________________________

___ 

_____________________________________________________________________________________

___ 
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_____________________________________________________________________________________

___ 

with a copy to 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

(email address) 

If to Counsel for the Participants Committee:  

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

(email address) 

with a copy to 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________ 

(email address) 

If to ISO:  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

(email address) 

with a copy to 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 
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(email address) 

 

6.  Severability and Survival. In the event any provision of this Agreement is determined to be 

unenforceable as a matter of law, the Parties intend that all other provisions of this Agreement remain in 

full force and effect in accordance with their terms.  

 

7.  Representations. The undersigned represent and warrant that they are vested with all necessary 

corporate, statutory and/or regulatory authority to execute and deliver this Agreement, and to perform all 

of the obligations and duties contained herein.  

 

8.  Third Party Beneficiaries. The Parties specifically agree and acknowledge that each 

Governance Participant is an intended third party beneficiary of this Agreement entitled to enforce its 

provisions.  

 

9.  Counterparts. This Agreement may be executed in counterparts and all such counterparts 

together shall be deemed to constitute a single executed original.  

 

10.  Amendment. This Agreement may not be amended except by written agreement executed by 

authorized representatives of the Parties.  

 

ISO NEW ENGLAND INC.      AUTHORIZED INSTITUTION  

By:         By:  

_______________________________________                 _____________________________________ 

Name:         Name:  

Title:         Title:  
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NON-DISCLOSURE CERTIFICATE 

I hereby certify my understanding that access to Confidential Market Information is provided to me 

pursuant to the terms and restrictions of the attached Non-Disclosure Agreement, that I have read such 

Non-Disclosure Agreement, and that I agree to be bound by it. In addition, I hereby certify that I am not a 

Competitive Duty Personnel as that term is defined in the Non-Disclosure Agreement. I understand that 

the contents of the Confidential Market Information, any notes or other memoranda, or any other form of 

information that copies or discloses Confidential Market Information shall not be disclosed to anyone 

other than in accordance with that Non-Disclosure Agreement.  

By: 

_____________________________________ 

Title: 

____________________________________ 

Representing: 

_____________________________ 

Date:__________________________________

__ 

[NOTICE ADDRESS]  
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MARKET MONITORING, REPORTING AND MARKET POWER MITIGATION 

 

III.A.1    Introduction and Purpose; Structure and Oversight:  Independence. 

 

III.A.1.1.  Mission Statement. 

The mission of the Internal Market Monitor and External Market Monitor shall be (1) to protect both 

consumers and Market Participants by the identification and reporting of market design flaws and market 

power abuses;  (2) to evaluate existing and proposed market rules, tariff provisions and market design 

elements to remove or prevent market design flaws and recommend proposed rule and tariff changes to 

the ISO;  (3) to review and report on the performance of the New England Markets; (4) to identify and 

notify the Commission of instances in which a Market Participant’s behavior, or that of the ISO, may 

require investigation; and (5) to carry out the mitigation functions set forth in this Appendix A.  

 

III.A.1.2.  Structure and Oversight. 

The market monitoring and mitigation functions contained in this Appendix A shall be performed by the 

Internal Market Monitor, which shall report to the ISO Board of Directors and, for administrative 

purposes only, to the ISO Chief Executive Officer, and by an External Market Monitor selected by and 

reporting to the ISO Board of Directors.  Members of the ISO Board of Directors who also perform 

management functions for the ISO shall be excluded from oversight and governance of the Internal 

Market Monitor and External Market Monitor.  The ISO shall enter into a contract with the External 

Market Monitor addressing the roles and responsibilities of the External Market Monitor as detailed in 

this Appendix A.  The ISO shall file its contract with the External Market Monitor with the Commission.  

In order to facilitate the performance of the External Market Monitor’s functions, the External Market 

Monitor shall have, and the ISO’s contract with the External Market Monitor shall provide for, access by 

the External Market Monitor to ISO data and personnel, including ISO management responsible for 

market monitoring, operations and billing and settlement functions.  Any proposed termination of the 

contract with the External Market Monitor or modification of, or other limitation on, the External Market 

Monitor’s scope of work shall be subject to prior Commission approval. 

 

III.A.1.3. Data Access and Information Sharing.   

The ISO shall provide the Internal Market Monitor and External Market Monitor with access to all market 

data, resources and personnel sufficient to enable the Internal Market Monitor and External Market 
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Monitor to perform the market monitoring and mitigation functions provided for in this Appendix A.  

This access shall include access to any confidential market information that the ISO receives from another 

independent system operator or regional transmission organization subject to the Commission’s 

jurisdiction, or its market monitor, as part of an investigation to determine (a) if a Market Violation is 

occurring or has occurred, (b) if market power is being or has been exercised, or (c) if a market design 

flaw exists.  In addition, the Internal Market Monitor and External Market Monitor shall have full access 

to the ISO’s electronically generated information and databases and shall have exclusive control over any 

data created by the Internal Market Monitor or External Market Monitor.  The Internal Market Monitor 

and External Market Monitor may share any data created by it with the ISO, which shall maintain the 

confidentiality of such data in accordance with the terms of the ISO New England Information Policy. 

 

III.A.1.4.  Interpretation.  

In the event that any provision of any ISO New England Filed Document is inconsistent with the 

provisions of this Appendix A, the provisions of Appendix A shall control.  Notwithstanding the 

foregoing, Sections III.A.1.2, III.A.2.2 (a)-(c), (e)-(h), Section III.A.2.3 (a)-(g), (i), (n) and Section III. 

A.17.3 are also part of the Participants Agreement and cannot be modified in either Appendix A or the 

Participants Agreement without a corresponding modification at the same time to the same language in 

the other document. 

 

III.A.1.5.  Definitions.  

Capitalized terms not defined in this Appendix A are defined in the definitions section of Section I of the 

Tariff.   

 

III.A.2.  Functions of the Market Monitor. 

 

III.A.2.1.  Core Functions of the Internal Market Monitor and External Market Monitor. 

The Internal Market Monitor and External Market Monitor will perform the following core functions: 

 

(a) Evaluate existing and proposed market rules, tariff provisions and market design elements, and 

recommend proposed rule and tariff changes to the ISO, the Commission, Market Participants, public 

utility commissioners of the six New England states, and to other interested entities, with the 

understanding that the Internal Market Monitor and External Market Monitor are not to effectuate any 

proposed market designs (except as specifically provided in Section III.A.2.4.4, Section III.A.9 and 

Section III.A.10 of this Appendix A).  In the event the Internal Market Monitor or External Market 
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Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications and recommendations to the ISO and to the Commission, with an explanation of why 

broader dissemination should be avoided at that time. Nothing in this Section III.A.2.1 (a) shall 

prohibit or restrict the Internal Market Monitor and External Market Monitor from implementing 

Commission accepted rule and tariff provisions regarding market monitoring or mitigation functions 

that, according to the terms of the applicable rule or tariff language, are to be performed by the 

Internal Market Monitor or External Market Monitor. 

(b) Review and report on the performance of the New England Markets to the ISO, the Commission, 

Market Participants, the public utility commissioners of the six New England states, and to other 

interested entities. 

(c) Identify and notify the Commission’s Office of Enforcement of instances in which a Market 

Participant’s behavior, or that of the ISO, may require investigation, including suspected tariff 

violations, suspected violations of Commission-approved rules and regulations, suspected market 

manipulation, and inappropriate dispatch that creates substantial concerns regarding unnecessary 

market inefficiencies.  

 

III.A.2.2. Functions of the External Market Monitor.   

To accomplish the functions specified in Section III.A.2.1 of this Appendix A, the External Market 

Monitor shall perform the following functions: 

 

(a) Review the competitiveness of the New England Markets, the impact that the market rules and/or 

changes to the market rules will have on the New England Markets and the impact that the ISO’s 

actions have had on the New England Markets.  In the event that the External Market Monitor 

uncovers problems with the New England Markets, the External Market Monitor shall promptly 

inform the Commission, the Commission’s Office of Energy Market Regulation staff, the ISO Board 

of Directors, the public utility commissions for each of the six New England states, and the Market 

Participants of its findings in accordance with the procedures outlined in Sections III.A.19 and 

III.A.20 of this Appendix A, provided that in the case of Market Participants and the public utility 

commissions, information in such findings shall be redacted as necessary to comply with the ISO 

New England Information Policy.  Notwithstanding the foregoing, in the event the External Market 

Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications to the ISO and to the Commission, with an explanation of why broader dissemination 

should be avoided at that time. 
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(b) Perform independent evaluations and prepare annual and ad hoc reports on the overall 

competitiveness and efficiency of the New England Markets or particular aspects of the New England 

Markets, including the adequacy of this Appendix A, in accordance with the provisions of Section 

III.A.17 of this Appendix A. 

(c) Conduct evaluations and prepare reports on its own initiative or at the request of others. 

(d)  Monitor and review the quality and appropriateness of the mitigation conducted by the Internal 

Market Monitor.  In the event that the External Market Monitor discovers problems with the quality 

or appropriateness of such mitigation, the External Market Monitor shall promptly inform the 

Commission, the Commission’s Office of Energy Market Regulation staff, the ISO Board of 

Directors, the public utility commissions for each of the six New England states, and the Market 

Participants of its findings in accordance with the procedures outlined in Sections III.A.19 and/or 

III.A.20 of this Appendix A, provided that in the case of Market Participants and the public utility 

commissions, information in such findings shall be redacted as necessary to comply with the ISO 

New England Information Policy.  Notwithstanding the foregoing, in the event the External Market 

Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications to the ISO and to the Commission, with an explanation of why broader dissemination 

should be avoided at that time. 

(e)   Prepare recommendations to the ISO Board of Directors and the Market Participants on how to 

improve the overall competitiveness and efficiency of the New England Markets or particular aspects 

of the New England Markets, including improvements to this Appendix A. 

(f)   Recommend actions to the ISO Board of Directors and the Market Participants to increase liquidity 

and efficient trade between regions and improve the efficiency of the New England Markets. 

(g)  Review the ISO’s filings with the Commission from the standpoint of the effects of any such filing on 

the competitiveness and efficiency of the New England Markets.  The External Market Monitor will 

have the opportunity to comment on any filings under development by the ISO and may file 

comments with the Commission when the filings are made by the ISO.  The subject of any such 

comments will be the External Market Monitor’s assessment of the effects of any proposed filing on 

the competitiveness and efficiency of the New England Markets, or the effectiveness of this Appendix 

A, as appropriate. 

(h)  Provide information to be directly included in the monthly market updates that are provided at the 

meetings of the Market Participants. 

 

III.A.2.3.  Functions of the Internal Market Monitor.  
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To accomplish the functions specified in Section III.A.2.1 of this Appendix A, the Internal Market 

Monitor shall perform the following functions: 

 

(a) Maintain Appendix A and consider whether Appendix A requires amendment.  Any amendments 

deemed to be necessary by the Internal Market Monitor shall be undertaken after consultation with 

Market Participants in accordance with Section 11 of the Participants Agreement. 

(b) Perform the day-to-day, real-time review of market behavior in accordance with the provisions of this 

Appendix A. 

(c) Consult with the External Market Monitor, as needed, with respect to implementing and applying the 

provisions of this Appendix A. 

(d) Identify and notify the Commission’s Office of Enforcement staff of instances in which a Market 

Participant’s behavior, or that of the ISO, may require investigation, including suspected Tariff 

violations, suspected violations of Commission-approved rules and regulations, suspected market 

manipulation, and inappropriate dispatch that creates substantial concerns regarding unnecessary 

market inefficiencies, in accordance with the procedures outlined in Section III.A.19 of this Appendix 

A. 

(e) Review the competitiveness of the New England Markets, the impact that the market rules and/or 

changes to the market rules will have on the New England Markets and the impact that ISO’s actions 

have had on the New England Markets.  In the event that the Internal Market Monitor uncovers 

problems with the New England Markets, the Internal Market Monitor shall promptly inform the 

Commission, the Commission’s Office of Energy Market Regulation staff, the ISO Board of 

Directors, the public utility commissions for each of the six New England states, and the Market 

Participants of its findings in accordance with the procedures outlined in Sections III.A.19 and 

III.A.20 of this Appendix A, provided that in the case of Market Participants and the public utility 

commissions, information in such findings shall be redacted as necessary to comply with the ISO 

New England Information Policy.  Notwithstanding the foregoing, in the event the Internal Market 

Monitor believes broader dissemination could lead to exploitation, it shall limit distribution of its 

identifications to the ISO and to the Commission, with an explanation of why broader dissemination 

should be avoided at that time. 

 (f) Provide support and information to the ISO Board of Directors and the External Market Monitor 

consistent with the Internal Market Monitor’s functions. 

(g) Prepare an annual state of the market report on market trends and the performance of the New 

England Markets, as well as less extensive quarterly reports, in accordance with the provisions of 

Section III.A.17 of this Appendix A. 
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(h) Make one or more of the Internal Market Monitor staff members available for regular conference 

calls, which may be attended, telephonically or in person, by Commission and state commission staff, 

by representatives of the ISO, and by Market Participants.  The information to be provided in the 

Internal Market Monitor conference calls is generally to consist of a review of market data and 

analyses of the type regularly gathered and prepared by the Internal Market Monitor in the course of 

its business, subject to appropriate confidentiality restrictions.  This function may be performed 

through making a staff member of the Internal Market Monitor available for the monthly meetings of 

the Market Participants and inviting Commission staff and the staff of state public utility 

commissions to those monthly meetings. 

(i) Be primarily responsible for interaction with external Control Areas, the Commission, other 

regulators and Market Participants with respect to the matters addressed in this Appendix A. 

(j) Monitor for conduct whether by a single Market Participant or by multiple Market Participants acting 

in concert, including actions involving more than one Resource, that may cause a material effect on 

prices or other payments in the New England Markets if exercised from a position of market power, 

and impose appropriate mitigation measures if such conduct is detected and the other applicable 

conditions for the imposition of mitigation measures as set forth in this Appendix A are met. The 

categories of conduct for which the Internal Market Monitor shall perform monitoring for potential 

mitigation are: 

 

(i) Economic withholding, that is, submitting a Supply Offer for a Resource that is 

unjustifiably high and violates the economic withholding criteria set forth in Section 

III.A.5 so that (i) the Resource is not or will not be dispatched or scheduled, or (ii) the bid 

or offer will set an unjustifiably high market clearing price. 

(ii) Uneconomic production from a Resource, that is, increasing the output of a Resource to 

levels that would otherwise be uneconomic, absent an order of the ISO, in order to cause, 

and obtain benefits from, a transmission constraint. 

(iii) Anti-competitive Increment Offers and Decrement Bids, which are bidding practices 

relating to Increment Offers and Decrement Bids that cause Day-Ahead LMPs not to 

achieve the degree of convergence with Real-Time LMPs that would be expected in a 

workably competitive market, more fully addressed in Section III.A.11 of this Appendix 

A. 

(iv) Anti-competitive Demand Bids, which are addressed in Section III.A.10 of this Appendix 

A. 
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(v) Other categories of conduct that have material effects on prices or NCPC payments in the 

New England Markets.  The Internal Market Monitor, in consultation with the External 

Market Monitor, shall; (i) seek to amend Appendix A as may be appropriate to include 

any such conduct that would substantially distort or impair the competitiveness of any of 

the New England Markets; and (ii) seek such other authorization to mitigate the effects of 

such conduct from the Commission as may be appropriate.  

 

(k) Perform such additional monitoring as the Internal Market Monitor deems necessary, including 

without limitation, monitoring for: 

 

(i) Anti-competitive gaming of Resources; 

(ii) Conduct and market outcomes that are inconsistent with competitive markets; 

(iii) Flaws in market design or software or in the implementation of rules by the ISO that 

create inefficient incentives or market outcomes; 

(iv) Actions in one market that affect price in another market; 

(v) Other aspects of market implementation that prevent competitive market results, the 

extent to which market rules, including this Appendix A, interfere with efficient market 

operation, both short-run and long-run; and 

(vi) Rules or conduct that creates barriers to entry into a market. 

 

The Internal Market Monitor will include significant results of such monitoring in its reports under 

Section III.A.17 of this Appendix A.  Monitoring under this Section III.A.2.3(k) cannot serve as a basis 

for mitigation under III.A.11 of this Appendix A.  If the Internal Market Monitor concludes as a result of 

its monitoring that additional specific monitoring thresholds or mitigation remedies are necessary, it may 

proceed under Section III.A.20. 

 

(l) Propose to the ISO and Market Participants appropriate mitigation measures or market rule changes 

for conduct that departs significantly from the conduct that would be expected under competitive 

market conditions but does not rise to the thresholds specified in Sections III.A.5, III.A.10, or 

III.A.11.  In considering whether to recommend such changes, the Internal Market Monitor shall 

evaluate whether the conduct has a significant effect on market prices or NCPC payments as specified 

below.  The Internal Market Monitor will not recommend changes if it determines, from information 

provided by Market Participants (or parties that would be subject to mitigation) or from other 
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information available to the Internal Market Monitor, that the conduct and associated price or NCPC 

payments under investigation are attributable to legitimate competitive market forces or incentives. 

(m) Evaluate physical withholding of Supply Offers in accordance with Section III.A.4 below for referral 

to the Commission in accordance with Appendix B of this Market Rule l. 

(n) If and when established, participate in a committee of regional market monitors to review issues 

associated with interregional transactions, including any barriers to efficient trade and competition. 

 

III.A.2.4.  Overview of the Internal Market Monitor’s Mitigation Functions. 

 

III.A.2.4.1. Purpose. 

The mitigation measures set forth in this Appendix A for mitigation of market power are intended 

to provide the means for the Internal Market Monitor to mitigate the market effects of any actions 

or transactions that are without a legitimate business purpose and that are intended to or 

foreseeably could manipulate market prices, market conditions, or market rules for electric energy 

or electricity products.  Actions or transactions undertaken by a Market Participant that are 

explicitly contemplated in Market Rule l (such as virtual supply or load bidding) or taken at the 

direction of the ISO are not in violation of this Appendix A.  These mitigation measures are 

intended to minimize interference with open and competitive markets, and thus to permit to the 

maximum extent practicable, price levels to be determined by competitive forces under the 

prevailing market conditions.  To that end, the mitigation measures authorize the mitigation of 

only specific conduct that exceeds well-defined thresholds specified below.  When implemented, 

mitigation measures affecting the LMP or clearing prices in other markets will be applied ex ante.  

Nothing in this Appendix A, including the application of a mitigation measure, shall be deemed to 

be a limitation of the ISO’s authority to evaluate Market Participant behavior for potential 

sanctions under Appendix B of this Market Rule 1. 

 

III.A.2.4.2.  Conditions for the Imposition of Mitigation. 

(a) Imposing Mitigation.  To achieve the foregoing purpose and objectives, mitigation 

 measures are imposed pursuant to  Sections III.A.5, III.A.10, and III.A.11. below: 

(b) Notwithstanding the foregoing or any other provision of this Appendix A, and as more 

fully described in Section III.B.3.2.6 of Appendix B to this Market Rule 1, certain 

economic decisions shall not be deemed a form of withholding or otherwise inconsistent 

with competitive conduct. 
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III.A.2.4.3   Applicability.   

Mitigation measures may be applied to Supply Offers, Increment Offers, Demand Bids, and 

Decrement Bids, as well as to the scheduling or operation of a generation unit or transmission 

facility. 

 

III.A.2.4.4   Mitigation Not Provided for Under This Appendix A. 

The Internal Market Monitor shall monitor the New England Markets for conduct that it 

determines constitutes an abuse of market power but does not trigger the thresholds specified 

below for the imposition of mitigation measures by the Internal Market Monitor.  If the Internal 

Market Monitor identifies any such conduct, and in particular conduct exceeding the thresholds 

specified in this Appendix A, it may make a filing under §205 of the Federal Power Act (“§205”) 

with the Commission requesting authorization to apply appropriate mitigation measures.  Any 

such filing shall identify the particular conduct the Internal Market Monitor believes warrants 

mitigation, shall propose a specific mitigation measure for the conduct, and shall set forth the 

Internal Market Monitor’s justification for imposing that mitigation measure. 

 

III.A.2.4.5   Duration of Mitigation. 

Any mitigation measure imposed on a specific Market Participant, as specified below, shall 

expire not later than six months after the occurrence of the conduct giving rise to the measure, or 

at such earlier time as may be specified by the Internal Market Monitor or as otherwise provided 

in this Appendix A or in Appendix B to this Market Rule 1.  

 

III.A.3.   Consultation Prior to Determination of Reference Levels for Physical and Financial 

Parameters of Resources. 

Upon request of a Market Participant or at the initiative of the Internal Market Monitor, the Internal 

Market Monitor shall consult with a Market Participant with respect to the information and analysis used 

to determine Reference Levels under Section III.A.7 for that Market Participant.  In order for the Internal 

Market Monitor to revise Reference Levels for an Operating Day, all cost data and other information, 

other than automated index-based cost data received by the Internal Market Monitor from third party 

vendors and cost data and information calculated by the Internal Market Monitor, must be submitted by a 

Market Participant, and all consultations must be completed, no later than 5:00 p.m. of the second 

business day prior to the Operating Day for which the Reference Level will be effective.  Market 

Participant requests to alter a Reference Level must be submitted to imm@iso-ne.com. 
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III.A.3.1.  Consultation Prior to Offer. 

If an event occurs within the 24 hour period prior to the Operating Day that a Market Participant believes 

will cause the operating cost of a Resource to exceed the level that would violate one of the conduct tests 

specified in Section III.A.5 of this Appendix A, the Market Participant may contact the Internal Market 

Monitor to provide an explanation of increased cost.  In order for the information to be considered for the 

purposes of the Day-Ahead Energy Market, the Market Participant must contact the Internal Market 

Monitor at least one hour prior to the close of the Day-Ahead Energy Market offer deadline.  In order for 

the information to be considered for purposes of the Real-Time Energy Market, the Market Participant 

must contact the Internal Market Monitor at least one hour prior to the close of the Re-Offer Period.  If 

the Internal Market Monitor determines that there is an increased cost, the Internal Market Monitor will 

treat an offer as not violating applicable conduct tests specified in Section III.A.5.5 for the Operating Day 

for which the offer is submitted.  A Market Participant request pursuant to this section must be submitted 

to imm@iso-ne.com. 

 

Any request and all supporting cost data and other verifiable supporting information must be submitted to 

the Internal Market Monitor prior to the Market Participant’s submission of the offer. 

 

III.A.3.2.   Dual Fuel Resources. 

In evaluating bids or offers under this Appendix A for dual fuel Resources, the Internal Market Monitor 

shall utilize the least cost fuel type in the calculation of cost-based Reference Levels pursuant to Section 

III.A.7.5 below.  If a Market Participant requests that the Internal Market Monitor use a higher cost fuel 

type in the calculation of the cost-based Reference Level, then it must provide the Internal Market 

Monitor written verification as to the cause for the use of the higher cost fuel and expected duration of 

such use.  The verification as to cause must include a statement as to how the use of the higher cost fuel is 

consistent with ensuring the availability of the Resource. 

 

In the event that: 

 

(a) the lower cost fuel becomes physically unavailable after the offer deadline for the Operating Day; 

(b) the offer for the Operating Day is at or below the Reference Level based on the higher cost fuel, and; 

(c) the Market Participant notifies the Internal Market Monitor; then 

 

the Internal Market Monitor shall evaluate the information provided by the Market Participant.  If the 

Internal Market Monitor determines that the Reference Level should be based on the more expensive fuel, 

the Internal Market Monitor may apply a Reference Level based on the more expensive fuel, or treat the 

mailto:imm@iso-ne.com
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offer as not violating applicable conduct tests for the Operating Day for which the offer is submitted.  At 

the time of notification, the Market Participant shall provide all available documentation showing why the 

Resource must use the higher-priced fuel, such as a fuel supplier notice of the interruption.  Within five 

business days of the Operating Day, if not already made available to the Internal Market Monitor during 

the initial notification, the Market Participant shall provide full documentation regarding the use of the 

higher-priced fuel, including evidence that the higher priced fuel was used or, alternatively, of the lack of 

energy generated, as well as evidence of the fuel interruption. 

 

If the Market Participant fails to provide supporting information within five business days of the 

Operating Day, then the Reference Level based on the lower cost fuel will be used in place of the Supply 

Offer for settlement purposes.  Market Participant requests and supporting information must be submitted 

to imm@iso-ne.com. 

 

III.A.3.3. Market Participant Access to its Reference Levels. 

The Internal Market Monitor will make available to the Market Participant the Reference Levels 

applicable to that Market Participant’s Supply Offers through the MUI.  The Reference Levels will be 

made available on a daily basis.  The Market Participant shall not modify such Reference Levels in the 

ISO’s or Internal Market Monitor’s systems. 

 

III.A.4.   Physical Withholding. 

 

III.A.4.1.  Identification of Conduct Inconsistent with Competition. 

This section defines thresholds used to identify possible instances of physical withholding.  This section 

does not limit the Internal Market Monitor’s ability to refer potential instances of physical withholding to 

the Commission.  

 

Generally, physical withholding involves not offering to sell or schedule the output of or services 

provided by a Resource capable of serving the New England Markets when it is economic to do so.  

Physical withholding may include, but is not limited to: 

 

(a) falsely declaring that a Resource has been forced out of service or otherwise become unavailable, 

(b) refusing to make a Supply Offer, or schedules for a Resource when it would be in the economic 

interest absent market power, of the withholding entity to do so, 
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(c) operating a Resource in Real-Time to produce an output level that is less than the ISO Dispatch 

Rate, or  

(d) operating a transmission facility in a manner that is not economic, is not justified on the basis of 

legitimate safety or reliability concerns, and contributes to a binding transmission constraint. 

 

III.A.4.2.   Thresholds for Identifying Physical Withholding. 

 

III.A.4.2.1.  Initial Thresholds. 

Except as specified in subsection III.A.4.2.4 below, the following initial thresholds will be 

employed by the Internal Market Monitor to identify physical withholding of a Resource: 

 

(a) Withholding that exceeds the lower of 10% or 100 MW of a Resource’s capacity; 

(b) Withholding that exceeds in the aggregate the lower of 5% or 200 MW of a Market 

Participant’s total capacity for Market Participants with more than one Resource; or 

(c) Operating a Resource in Real-Time at an output level that is less than 90% of the ISO’s 

Dispatch Rate for the Resource. 

 

III.A.4.2.2.   Adjustment to Generating Capacity. 

The amounts of generating capacity considered withheld for purposes of applying the foregoing 

thresholds shall include unjustified deratings, that is, falsely declaring a Resource derated, and the 

portions of a Resource’s available output that are not offered. The amounts deemed withheld shall 

not include generating output that is subject to a forced outage or capacity that is out of service 

for maintenance in accordance with an ISO maintenance schedule, subject to verification by the 

Internal Market Monitor as may be appropriate that an outage was forced. 

 

III.A.4.2.3.   Withholding of Transmission. 

A transmission facility shall be deemed physically withheld if it is not operated in accordance 

with ISO instructions and such failure to conform to ISO instructions causes transmission 

congestion.  A transmission facility shall not be deemed withheld if it is subject to a forced outage 

or is out of service for maintenance in accordance with an ISO maintenance schedule, subject to 

verification by the Internal Market Monitor as may be appropriate that an outage was forced. 

 

III.A.4.2.4.   Resources in Congestion Areas. 
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Minimum quantity thresholds shall not be applicable to the identification of physical withholding 

by a Resource in an area the ISO has determined is congested. 

 

III.A.4.3.  Hourly Market Impacts. 

Before evaluating possible instances of physical withholding for imposition of sanctions, the Internal 

Market Monitor shall investigate the reasons for the change in accordance with Section III.A.3. If the 

physical withholding in question is not explained to the satisfaction of the Internal Market Monitor, the 

Internal Market Monitor will determine whether the conduct in question causes a price impact in the New 

England Markets in excess of any of the thresholds specified in Section III.A.5, as appropriate. 

 

III.A.5.   Mitigation.  

 

III.A.5.1.  Resources with Capacity Supply Obligations. 

Only Supply Offers associated with Resources with Capacity Supply Obligations will be evaluated for 

economic withholding in the Day-Ahead Energy Market.  All Supply Offers will be evaluated for 

economic withholding in the Real-Time Energy Market. 

 

 III.A.5.1.1. Resources with Partial Capacity Supply Obligations. 

Supply Offers associated with Resources with a Capacity Supply Obligation for less than their 

full capacity shall be evaluated for economic withholding and mitigation as follows: 

 

(a) all Supply Offer parameters shall be reviewed for economic withholding; 

(b) the energy price Supply Offer parameter shall be reviewed for economic withholding up 

to and including the higher of:  (i) the block containing the Resource’s Economic 

Minimum Limit, or; (ii) the highest block that includes any portion of the Capacity 

Supply Obligation; 

(c) if a Resource with a partial Capacity Supply Obligation consists of multiple assets, the 

offer blocks associated with the Resource that shall be evaluated for mitigation shall be 

determined by using each asset’s Seasonal Claimed Capability value in proportion to the 

total of the Seasonal Claimed Capabilities for all of the assets that make up the Resource.  

The Lead Market Participant of a Resource with a partial Capacity Supply Obligation 

consisting of multiple assets may also propose to the Internal Market Monitor the offer 

blocks that shall be evaluated for mitigation based on an alternative allocation on a 

monthly basis.  The proposal must be made at least five business days prior to the start of 
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the month.  A proposal shall be rejected by the Internal Market Monitor if the designation 

would be inconsistent with competitive behavior  

III.A.5.2.  Structural Tests.   

There are two structural tests that determine which mitigation thresholds are applied to a Supply Offer: 

 
(a) if a supplier is determined to be pivotal according to the pivotal supplier test, then the thresholds in 

Section III.A.5.5.1 “General Threshold Energy Mitigation” and Section III.A.5.5.3 “General 

Threshold Commitment Mitigation” apply, and; 

(b) if a Resource is determined to be in a constrained area according to the constrained area test, then the 

thresholds in Section III.A.5.5.2 “Constrained Area Threshold Energy Mitigation” and Section 

III.A.5.5.4 “Constrained Area Threshold Commitment Mitigation” apply. 

 

III.A.5.2.1.   Pivotal Supplier Test. 

The pivotal supplier test examines whether a Market Participant has aggregate energy Supply 

Offers (up to and including Economic Max) that exceed the supply margin.  A Market Participant 

whose aggregate energy associated with Supply Offers exceeds the supply margin is a pivotal 

supplier. 

 

The supply margin for an interval is the total energy Supply Offers from available Resources (up 

to and including Economic Max), less total system load (as adjusted for net interchange with 

other Control Areas, including Operating Reserve).  Resources are considered available for an 

interval if they can provide energy within the interval.  The applicable interval in the Day-Ahead 

Energy Market is any of the 24 hours for which pivotal supplier calculations are made.  The 

applicable interval for the current operating plan in the Real-Time Energy Market is any of the 

hours in the plan.  The applicable interval for UDS is the interval for which UDS issues 

instructions. 

 

The pivotal supplier test shall be run prior to the clearing of the Day-Ahead Energy Market, prior 

to each determination of a new operating plan for the Operating Day, and prior to each execution 

of the UDS. 

. 

 III.A.5.2.2.  Constrained Area Test. 

A Resource is considered to be within a constrained area if: 
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(a) for purposes of the Real-Time Energy Market, the Resource is located on the import-

constrained side of a binding constraint and there is a sensitivity to the binding constraint 

such that the UDS used to relieve transmission constraints would commit or dispatch the 

Resource in order to relieve that binding transmission constraint, or; 

(b) for purposes of the Day-Ahead Energy Market, the LMP at the Resource’s Node exceeds 

the LMP at the Hub by more than $25/MWh. 

 

III.A.5.3.   Calculation of Impact Tests in the Day-Ahead Energy Market. 

The price impact for the purposes of Section III.A.5.5.1 “General Threshold Energy Mitigation” 

compares two LMPs at a Resource’s Node.  The first LMP is calculated based on the Supply Offers 

submitted for all Resources.  The second LMP is calculated through a simulation of the Day-Ahead 

Energy Market with the offer blocks associated with conduct violations of the pivotal supplier’s 

Resources set to their Reference Levels. 

 

A Supply Offer shall be determined to have no price impact for the purposes of Section III.A.5.5.1 

“General Threshold Energy Mitigation” if: 

 

(a) the first LMP at the Resource’s Node is less than the impact threshold, or; 

(b) the first LMP minus the Resource’s Reference Level for each offer block is less than the impact 

threshold. 

 

The price impact for the purposes of Section III.A.5.5.2 “Constrained Area Energy Mitigation” is equal to 

the difference between the LMP at the Resource’s Node and the LMP at the Hub. 

 

III.A.5.4.   Calculation of Impact Tests in the Real-Time Energy Market. 

The energy price impact test applied in the Real-Time Energy Market shall compare two LMPs at the 

Resource’s Node.  The first LMP will be calculated based on the Supply Offers submitted for all 

Resources.  If a Supply Offer has been mitigated in a prior interval, the calculation of the first LMP shall 

be based on the mitigated value.  The second LMP shall be calculated substituting Reference Levels for 

Supply Offers that have failed the applicable conduct test.  The difference between the two LMPs is the 

price impact of the conduct violation. 

 

A Supply Offer shall be determined to have no price impact if the offer block that violates the conduct 

test is: 
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(a) less than the LMP calculated using the submitted Supply Offers, and less than the LMP calculated 

using Reference Levels for Supply Offers that have failed the conduct test, or; 

(b) greater than the LMP calculated using the submitted Supply Offers, and greater than the LMP 

calculated using Reference Levels for Supply Offers that have failed the conduct test, and the 

Resource has not been dispatched into the offer block that exceeds the LMP. 

 

III.A.5.5.    Mitigation by Type.  

 

III.A.5.5.1.  General Threshold Energy Mitigation. 

 
III.A.5.5.1.1. Applicability. 

 
Mitigation pursuant to this section shall be applied to all Supply Offers submitted by a Lead 

Market Participant that is determined to be a pivotal supplier. 

 

III.A.5.5.1.2. Conduct Test. 

A Supply Offer fails the conduct test for general threshold energy mitigation if any offer block 

price exceeds the Reference Level by an amount greater than 300% or $100/MWh, whichever is 

lower.  Offer block prices below $25/MWh are not subject to the conduct test. 

 

III.A.5.5.1.3. Impact Test. 

A Supply Offer that fails the conduct test for general threshold energy mitigation shall be 

evaluated against the impact test for general threshold energy mitigation.  A Supply Offer fails 

the impact test for general threshold energy mitigation if there is an increase in the LMP greater 

than 200% or $100/MWh, whichever is lower as determined by the day-ahead or real-time impact 

test.  

 

III.A.5.5.1.4. Consequence of Failing Both Conduct and Impact Test. 

If a Supply Offer fails the general threshold conduct and impact tests, then the financial 

parameters of the Supply Offer shall be set to their Reference Levels, including all energy offer 

block prices and all types of Start-Up Fees and the No-Load Fee. 

 

III.A.5.5.2. Constrained Area Energy Mitigation. 
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III.A.5.5.2.1. Applicability. 

Mitigation pursuant to this section shall be applied to Supply Offers associated with a Resource 

determined to be within a constrained area. 

 

III.A.5.5.2.2. Conduct Test. 

A Supply Offer fails the conduct test for constrained area energy mitigation if any offer block 

price exceeds the Reference Level by an amount greater than 50% or $25/MWh, whichever is 

lower. 

 

III.A.5.5.2.3. Impact Test. 

A Supply Offer fails the impact test for constrained area energy mitigation if there is an increase 

greater than 50% or $25/MWh, whichever is lower, in the LMP as determined by the day-ahead 

or real-time impact test. 

 

III.A.5.5.2.4. Consequence of Failing Both Conduct and Impact Test. 

If a Supply Offer fails the constrained area conduct and impact tests, then the financial parameters 

of the Supply Offer shall be set to their Reference Levels, including all energy offer blocks and 

all types of Start-Up Fees and the No-Load Fee. 

 

III.A.5.5.3. General Threshold Commitment Mitigation. 

 

III.A.5.5.3.1. Applicability. 

Mitigation pursuant to this section shall be applied to any Resource whose Lead Market 

Participant is determined to be a pivotal supplier. 

 

III.A.5.5.3.2. Conduct Test. 

A Resource shall fail the conduct test for general threshold commitment mitigation if any Start-

Up Fee or No-Load Fee exceeds the Reference Level for that fee by 200% or more. 

 

III.A.5.5.3.3. Consequence of Failing Conduct Test. 

If a Resource fails the general threshold commitment conduct test, it shall be evaluated for 

commitment based on an offer with all financial parameters of its Supply Offer set to their 

Reference Levels, including all offer blocks and all types of Start-Up Fees and the No-Load Fee.  
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If a Resource is committed, then all financial parameters of its Supply Offer are set to their 

Reference Levels. 

 

III.A.5.5.4. Constrained Area Commitment Mitigation. 

 

III.A.5.5.4.1. Applicability. 

Mitigation pursuant to this section shall be applied to any Resource determined to be within a 

constrained area in the Real-Time Energy Market. 

 

III.A.5.5.4.2. Conduct Test. 

A Resource shall fail the conduct test for constrained area commitment mitigation if any Start-Up 

Fee or the No-Load Fee is submitted with an increase greater than 25% above the Reference 

Level. 

 

III.A.5.5.4.3. Consequence of Failing Test. 

If a Supply Offer fails the constrained area commitment conduct test, it shall be evaluated for 

commitment based on an offer with all financial parameters set to their Reference Levels.  This 

includes all energy offer blocks and all types of Start-Up Fees and the No-Load Fee.  If a 

Resource is committed, then all financial parameters of its Supply Offer are set to their Reference 

Levels. 

 

III.A.5.5.5. Local Reliability Commitment Mitigation. 

 

III.A.5.5.5.1. Applicability. 

Mitigation pursuant to this section shall be applied to Supply Offers for Resources that are 

committed to provide, or Resources that are required to remain online to provide, one or more of 

the following: 

 

(a) local first contingency protection or local second contingency protections; 

(b) VAR or voltage support; or 

(c) Special Constraint Resource Service 

 

III.A.5.5.5.2. Conduct Test. 
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All financial parameters of Supply Offers will be evaluated to determine whether the following 

formula is true: 

(Low Load Cost at Offer – Low Load Cost at Reference Level) = < Commitment Cost Threshold  

 

 Where, 

 

Commitment Cost Threshold = the lower of (0.1 times Low Load Cost at Reference Level) or 

($80 multiplied by the Resource’s Economic Maximum). 

 

Low Load Cost = the cost of operating the Resource at Economic Minimum calculated using the 

following formula: 

 

(Cold Start-Up Fee + (No Load Fee * minimum run time) + (Price of Energy at Economic 

Minimum * Economic Minimum * minimum run time)) 

 

Low Load Cost at Offer = Low Load Cost calculated with financial parameters of the Supply 

Offer as submitted by the Lead Market Participant. 

 

Low Load Cost at Reference Level = Low Load Cost calculated with the financial parameters of 

the Supply Offer set to Reference Levels. 

 

Price of Energy at Economic Minimum = the price for energy at the Resource’s Economic 

Minimum. 

 

For Low Load Cost at Offer, the price for energy is the price from the Supply Offer.  For Low 

Load Cost at Reference Level, the Reference Level of the offer block at Economic Minimum is 

used. 

 

If a Resource’s combined minimum run time and minimum down time exceed 24 hours, then the 

conduct test will use the greater of 24 hours or the Resource’s minimum run time for the 

minimum run time. 

 

If the (Low Load Cost at Offer – Low Load Cost at Reference Level) is greater than the 

Commitment Cost Threshold, then the conduct test is violated. 
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III.A.5.5.5.3. Consequence of Failing Test. 

If a Supply Offer fails the local reliability commitment conduct test, it shall be evaluated for 

commitment based on an offer with all financial parameters set to their Reference Levels.  This 

includes all offer blocks and all types of Start-Up Fees and the No-Load Fee.  If a Resource is 

committed, then all financial parameters of its Supply Offer are set to their Reference Level. 

 

III.A.5.6.  Duration of Energy Threshold Mitigation. 

Any mitigation imposed pursuant to Sections III.A.5.5.1 “General Threshold Energy Mitigation” or 

III.A.5.5.2 “Constrained Area Threshold Energy Mitigation” is in effect for the following duration: 

 

(a) in the Real-Time Energy Market, mitigation starts when the impact test violation occurs; 

(b) in the Day-Ahead Energy Market, mitigation starts at the beginning of the Operating Day; and, 

(c) for both the Real-Time Energy Market and Day-Ahead Energy Market, mitigation remains in effect 

through the end of the Operating Day or through the end of the Resource’s minimum run time, 

whichever is later. 

 

III.A.5.7. Duration of Commitment Mitigation. 

Any mitigation imposed pursuant to Sections III.A.5.5.3 “General Threshold Commitment Mitigation”, 

III.A.5.5.4 “Constrained Area Commitment Mitigation”, or III.A.5.5.5 “Local Reliability Commitment 

Mitigation” is in effect for the following duration:  

 

(a) in the Real-Time Energy Market, mitigation starts either; 

a. on the first hour a Resource is directed to remain on-line by the ISO or; 

b. in all other cases, at the time of the decision to commit the Resource. 

(b) in the Day-Ahead Energy Market, mitigation starts at the beginning of the Operating Day, and; 

(c) for both the Real-Time Energy Market and Day-Ahead Energy Market, mitigation remains in effect 

through the end of the Operating Day or through the end of the Resource’s minimum run time, 

whichever is later. 

 

III.A.5.8. Correction of Mitigation. 

If the Internal Market Monitor determines that there are one or more errors in the mitigation applied in an 

Operating Day due to data entry, system or software errors by the ISO or the Internal Market Monitor, the 

Internal Market Monitor shall notify the market monitoring contacts specified by the Lead Market 
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Participant within five business days of the applicable Operating Day.  The ISO shall correct the error as 

part of the Data Reconciliation Process by applying the correct values to the relevant Supply Offer in the 

settlement process. 

 

The permissibility of correction of errors in mitigation, and the timeframes and procedures for permitted 

corrections, are addressed solely in this section and not in those sections of Market Rule 1 relating to 

settlement and billing processes. 

 

III.A.5.9. Delay of Day-Ahead Energy Market Due to Mitigation Process. 

The posting of the Day-Ahead Energy Market results may be delayed if necessary for the completion of 

mitigation procedures. 

 

III.A.6.   Physical Parameter Offer Thresholds. 

Physical parameters of a Supply Offer are limited to thresholds specified in this section.  Physical 

parameters are limited by the software accepting offers, except those that can be re-declared in real time 

during the Operating Day.  Parameters that exceed the thresholds specified here but are not limited 

through the software accepting offers are subject to Internal Market Monitor review after the Operating 

Day and possible referral to the Commission under Section III.A.19 of this Appendix. 

 

III.A.6.1. Time-Based Offer Parameters. 

Supply Offer parameters that are expressed in time (i.e., minimum run time, minimum down time, start 

time, and notification time) shall have a threshold of two hours for an individual parameter or six hours 

for the combination of the time-based offer parameters compared to the Resource’s Reference Levels.  

Offers may not exceed these thresholds in a manner that reduce the flexibility of the Resource.  To 

determine if the six hour threshold is exceeded, all time-based offer parameters will be summed for each 

start-up state (hot, intermediate and cold).  If the sum of the time-based offer parameters for a start-up 

state exceeds six hours above the sum of the Reference Levels for those offer parameters, then the six 

hour threshold is exceeded. 

 

III.A.6.1.1. Other Offer Parameters. 

Non-financial or non-time-based offer parameters shall have a threshold of a 100% increase, or 

greater, for parameters that are minimum values, or a 50% decrease, or greater, for parameters 

that are maximum values (including, but not limited to, ramp rates, Economic Maximum Limits 

and maximum starts per day) compared to the Resource’s Reference Levels. 
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Offer parameters that are limited by performance caps or audit values imposed by the ISO are not 

subject to the provisions of this section. 

 

III.A.7.   Calculation of Resource Reference Levels for Physical Parameters and Financial 

Parameters of Resources.   

 

III.A.7.1. Methods for Determining Reference Levels for Physical Parameters. 

The Internal Market Monitor will calculate a Reference Level for each element of a bid or offer that is 

expressed in units other than dollars (such as time-based or quantity level bid or offer parameters) on the 

basis of one or more of the following:  

 

(a) Original equipment manufacturer (OEM) operating recommendations and performance data for all 

Resource types in the New England Control Area, grouped by unit classes, physical parameters and 

fuel types. 

(b) Applicable  environmental operating permit information currently on file with the issuing 

environmental regulatory body. 

(c) Verifiable Resource physical operating characteristic data, including but not limited to facility and/or 

Resource operating guides and procedures, historical operating data and any verifiable documentation 

related to the Resource, which will be reviewed in consultation with the Market Participant. 

 

III.A.7.2. Methods for Determining Reference Levels for Financial Parameters of Supply 

Offers. 

The Reference Levels for Start-Up Fees, No-Load Fees, and offer blocks will be calculated separately and 

assuming no costs from one component are included in another component. 

 

III.A.7.2.1. Order of Reference Level Calculation. 

The Internal Market Monitor will calculate a Reference Level for each offer block of a Supply 

Offer according to the following hierarchy, under which the first method that can be calculated is 

used: 

 

(a) accepted offer-based Reference Levels pursuant to Section III.A.7.3; 

(b) LMP-based Reference Levels pursuant to Section III.A.7.4; and, 

(c) cost-based Reference Levels pursuant to Section III.A.7.5.  
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III.A.7.2.2. Circumstances in Which Cost-Based Reference Levels Supersede the 

Hierarchy of Reference Level Calculation. 

In the following circumstances, cost-based Reference Levels shall be used notwithstanding the 

hierarchy specified in Section III.A.7.2.1. 

 

(a) The cost-based Reference Level is higher than either the accepted offer-based or LMP-based 

Reference Level. 

(b) The Supply Offer parameter is a Start-Up Fee or the No-Load Fee. 

(c) The Lead Market Participant requests the cost-based Reference Level. 

(d) During the previous 90 days: 

(i) the Resource has been flagged for VAR, SCR, or as a Local Second Contingency 

Protection Resource for any hour in the Day-Ahead Energy Market or the Real-Time 

Energy Market, and; 

(ii) the ratio of the sum of the operating hours for days for which the Resource has been 

flagged during the previous 90 days in which the number of hours operated out of 

economic merit order in the Day-Ahead Energy Market and the Real-Time Energy 

Market exceed the number of hours operated in economic merit order in the Day-

Ahead Energy Market and Real-Time Energy Market, to the total number of 

operating hours in the Day-Ahead Energy Market and Real-Time Energy Market 

during the previous 90 days is greater than or equal to 50 percent. 

 

For the purposes of this subsection: 

i. A flagged day is any day in which the Resource has been flagged for VAR, 

SCR, or as a Local Second Contingency Protection Resource for any hour in 

either the Day-Ahead Energy Market or the Real-Time Energy Market. 

ii. Operating hours are the hours in the Day-Ahead Energy Market for which a 

Resource has cleared output (MW) greater than zero and hours in the Real-

Time Energy Market for which a Resource has metered output (MW) greater 

than zero.  For days for which Real-time Energy Market metered values are 

not yet available in the ISO’s or the Internal Market Monitor’s systems, 

telemetered values will be used. 

iii. Self-scheduled hours will be excluded from all of the calculations described 

in this subsection, including the determination of operating hours.  
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iv. The determination as to whether a Resource operated in economic merit 

order during an hour will be based on the energy offer block within which 

the Resource is operating. 

 

III.A.7.3. Accepted Offer-Based Reference Level. 

 The Internal Market Monitor shall calculate the accepted offer-based Reference Level as the lower of the 

mean or the median of a generating Resource’s Supply Offers that have been accepted and are part of the 

seller’s Day-Ahead Generation Obligation or Real-Time Generation Obligation in competitive periods 

over the previous 90 days, adjusted for changes in fuel prices utilizing fuel indices generally applicable 

for the location and type of Resource.  For purposes of this section, a competitive period is an Operating 

Day in which the Resource is scheduled in economic merit order. 

 

III.A.7.4. LMP-Based Reference Level. 

The Internal Market Monitor shall calculate the LMP-based Reference Level as the mean of the LMP at 

the Resource’s Node during the lowest-priced 25% of the hours that the Resource was dispatched over the 

previous 90 days for similar days (weekday or weekend day), adjusted for changes in fuel prices. 

 

III.A.7.5. Cost-Based Reference Level. 

The Internal Market Monitor shall calculate cost-based Reference Levels taking into account information 

on costs provided by the Market Participant though the consultation process prescribed in Section III.A.3. 

 

The following criteria shall be applied to estimates of cost: 

 

(a) The provision of cost estimates by a Market Participant shall conform with the timing and 

requirements of Section III.A.3 “Consultation Prior to Determination of Reference Levels for 

Physical and Financial Parameters of Resources”. 

(b) Costs must be documented. 

(c) All cost estimates shall be based on estimates of current market prices or replacement costs and not 

inventory costs wherever possible. 

(d) When market prices or replacement costs are unavailable, cost estimates shall identify whether the 

reported costs are the result of a product or service provided by an Affiliate of the Market Participant. 

(e) The Internal Market Monitor will evaluate cost information provided by the Market Participant in 

comparison to other information available to the Internal Market Monitor. 
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III.A.7.5.1.  Estimation of Incremental Operating Cost. 

The Internal Market Monitor’s determination of a Resource’s marginal costs shall include an 

assessment of the Resource’s incremental operating costs in accordance with the following 

formulas, 

 

Incremental Energy: 

(incremental heat rate * fuel costs) + (emissions rate * emissions allowance price) + variable 

operating and maintenance costs + opportunity costs. 

 

Opportunity costs may include, but are not limited to, economic costs associated with complying 

with: 

 

(a) emissions limits; 

(b) water storage limits; and, 

(c) other operating permits that limit production of energy.  

 

No-Load: 

(no-load fuel use * fuel costs) + (no-load emissions * emission allowance price) 

+ no-load variable operating and maintenance costs + other no-load costs that are not fuel, 

emissions or variable and maintenance costs. 

 

Start-Up: 

(start-up fuel use * fuel costs) + (start-up emissions * emission allowance price) + start-up 

variable and maintenance costs + other start-up costs that are not fuel, emissions or variable and 

maintenance costs. 

 

III.A.8.   Determination of Offer Competitiveness During Shortage Event. 

The Internal Market Monitor shall evaluate the competitiveness of the Supply Offer of each Resource 

with a Capacity Supply Obligation that is off-line during a Shortage Event, as described below.  The 

evaluation for competitiveness shall be performed on Supply Offers in the Day-Ahead Energy Market and 

Supply Offers made during the Re-Offer Period.  A determination of non-competitiveness for a Day-

Ahead Energy Market Supply Offer or a Supply Offer made during the Re-Offer Period which affects an 

hour shall constitute a finding of non-competitiveness for that hour. 
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(a) The thresholds used for evaluation shall be the general thresholds in Sections III.A.5.5.1 and 

III.A.5.5.3 unless the constrained area mitigation thresholds apply in the Day-Ahead Energy Market 

or Real-Time Energy Market and the resource under evaluation could have fully or partially relieved 

the constraint during the applicable Shortage Event.  If the constrained area mitigation thresholds 

apply, then the energy price Supply Offer parameter and the Start-Up Fee and No-Load Fee 

parameters shall be evaluated for competitiveness using the thresholds in Sections III.A.5.5.2 and 

III.A.5.5.4. 

(b) If the value of any of the following Supply Offer parameters for a resource exceeds the relevant 

thresholds for an hour, all MW for the resource for the hour shall be non-competitive: 

(i) The Start-Up Fees and No-Load Fee; 

(ii) Each time-based Supply Offer parameter;  

(iii) The energy price Supply Offer parameter up to and including the Economic Minimum Limit. 

(c) If none of the parameters evaluated for competitiveness pursuant to Section III.A.8 (b) above are non-

competitive for an hour, then the energy price parameter for each incremental Supply Offer block 

above the resource’s Economic Minimum Limit shall be evaluated for competitiveness using the 

thresholds identified in Section III.A.8 (a) above, in order of lowest energy price to highest energy 

price.  If any Supply Offer block is non-competitive, then that block and all blocks above it shall be 

non-competitive, and all blocks below it shall be competitive.  

 

III.A.9.  Regulation. 

The Internal Market Monitor will monitor the Regulation market for conduct that it determines constitutes 

an abuse of market power.  If the Internal Market Monitor identifies any such conduct, it may make a 

filing under Section 205 of the Federal Power Act with the Commission requesting authorization to apply 

appropriate mitigation measures or to revise Market Rule 1 to address such conduct (or both).  The 

Internal Market Monitor may make such a filing at any time it deems necessary, and may request 

expedited treatment from the Commission.  Any such filing shall identify the particular conduct the 

Internal Market Monitor believes warrants mitigation or revisions to Market Rule 1 (or both), shall 

propose a specific mitigation measure for the conduct or revision to Market Rule 1 (or both), and shall set 

forth the Internal Market Monitor’s justification for imposing that mitigation measure or revision to 

Market Rule 1 (or both). 

 

III.A.10.  Demand Bids. 

The Internal Market Monitor will monitor Demand Resources as outlined below: 
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(a) LMPs in the Day-Ahead Energy Market and Real-Time Energy Market shall be monitored to 

determine whether there is a persistent hourly deviation in any location that would not be expected in 

a workably competitive market. 

(b) The Internal Market Monitor shall compute the average hourly deviation between Day-Ahead Energy 

Market and Real-Time Energy Market LMPs, measured as: (LMP real time / LMP day ahead) – 1.  The 

average hourly deviation shall be computed over a rolling four-week period or such other period 

determined by the Internal Market Monitor. 

(c) The Internal Market Monitor shall estimate and monitor the average percentage of each Market 

Participant’s bid to serve load scheduled in the Day-Ahead Energy Market, using a methodology 

intended to identify a sustained pattern of under-bidding as accurately as deemed practicable.  The 

average percentage will be computed over a specified time period determined by the Internal Market 

Monitor. 

 

If the Internal Market Monitor determines that: (i) The average hourly deviation is greater than ten 

percent (10%) or less than negative ten percent (-10%), (ii) one or more Market Participants on behalf of 

one or more LSEs have been purchasing a substantial portion of their loads with purchases in the Real-

Time Energy Market, (iii) this practice has contributed to an unwarranted divergence of LMPs between 

the two markets, and (iv) this practice has created operational problems, the Internal Market Monitor may 

make a filing under Section 205 of the Federal Power Act with the Commission requesting authorization 

to apply appropriate mitigation measures or to revise Market Rule 1 to address such conduct (or both).  

The thresholds identified above shall not limit the Internal Market Monitor’s authority to make such a 

filing.  The Internal Market Monitor may make such a filing at any time it deems necessary, and may 

request expedited treatment from the Commission.  Any such filing shall identify the particular conduct 

that the Internal Market Monitor believes warrants mitigation or revisions to Market Rule 1 (or both), 

shall propose a specific mitigation measure for the conduct or revision to Market Rule 1 (or both), and 

shall set forth the Internal Market Monitor’s justification for imposing that mitigation measure or revision 

to Market Rule 1 (or both). 

 

III.A.11.   Mitigation of Increment Offers and Decrement Bids.  

 

III.A.11.1.   Purpose. 

The provisions of this section specify the market monitoring and mitigation measures applicable to 

Increment Offers and Decrement Bids.  An Increment Offer is one to supply energy and a Decrement Bid 

is one to purchase energy, in either such case not being backed by physical load or generation and 
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submitted in the Day-Ahead Energy Market in accordance with the procedures and requirements specified 

in Market Rule 1 and the ISO New England Manuals. 

 

III.A.11.2.   Implementation. 

 

III.A.11.2.1. Monitoring of Increment Offers and Decrement Bids. 

Day-Ahead LMPs and Real-Time LMPs in each Load Zone or Node, as applicable, shall be 

monitored to determine whether there is a persistent hourly deviation in the LMPs that would not 

be expected in a workably competitive market.  The Internal Market Monitor shall compute the 

average hourly deviation between Day-Ahead LMPs and Real-Time LMPs, measured as:  

 (LMP real time / LMP day ahead) – 1.   

The average hourly deviation shall be computed over a rolling four-week period or such other 

period determined by the Internal Market Monitor to be appropriate to achieve the purpose of this 

mitigation measure. 

 

III.A.11.3. Mitigation Measures. 

If the Internal Market Monitor determines that (i) the average hourly deviation computed over a rolling 

four week period is greater than ten percent (10%) or less than negative ten percent (-10%), and (ii) the 

bid and offer practices of one or more Market Participants has contributed to a divergence between LMPs 

in the Day-Ahead Energy Market and Real-Time Energy Market, then the following mitigation measure 

may be imposed: 

 

The Internal Market Monitor may limit the hourly quantities of Increment Offers for supply or Decrement 

Bids for load that may be offered in a Location by a Market Participant, subject to the following 

provisions: 

 

(i) The Internal Market Monitor shall, when practicable, request explanations of the relevant bid and 

offer practices from any Market Participant submitting such bids. 

(ii) Prior to imposing a mitigation measure, the Internal Market Monitor shall notify the affected 

Market Participant of the limitation. 

(iii) The Internal Market Monitor, with the assistance of the ISO, will restrict the Market Participant 

for a period of six months from submitting any virtual transactions at the same Node(s), and/or 

electrically similar Nodes to, the Nodes where it had submitted the virtual transactions that 
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contributed to the unwarranted divergence between the LMPs in the Day-Ahead Energy Market 

and Real-Time Energy Market. 

 

III.A.11.4. Monitoring and Analysis of Market Design and Rules. 

The Internal Market Monitor shall monitor and assess the impact of Increment Offers and Decrement 

Bids on the competitive structure and performance, and the economic efficiency of the New England 

Markets.  Such monitoring and assessment shall include the effects, if any, on such bids and offers of any 

mitigation measures specified in this Market Rule 1. 

  

III.A.12.   Cap on FTR Revenues. 

If a holder of an FTR between specified delivery and receipt Locations (i) had an Increment Offer and/or 

Decrement Bid that was accepted by the ISO for an applicable hour in the Day-Ahead Energy Market for 

delivery or receipt at or near delivery or receipt Locations of the FTR; and (ii) the result of the acceptance 

of such Increment Offer or Decrement Bid is that the difference in LMP in the Day-Ahead Energy Market 

between such delivery and receipt Locations is greater than the difference in LMP between such delivery 

and receipt Locations in the Real-Time Energy Market, then the Market Participant shall not receive any 

Transmission Congestion Credit associated with such FTR in such hour, in excess of one divided by the 

number of hours in the applicable month multiplied by the amount originally paid for the FTR in the FTR 

Auction.  A Location shall be considered at or near the FTR delivery or receipt Location if seventy-five % 

or more of the energy injected or withdrawn at that Location and which is withdrawn or injected at 

another Location is reflected in the constrained path between the subject FTR delivery and receipt 

Locations that were acquired in the FTR Auction.  

 

III.A.13.  Additional Internal Market Monitor Functions Specified in Tariff. 

 

III.A.13.1.  Review of Offers and Bids in the Forward Capacity Market. 

In accordance with the following provisions of Section III.13 of Market Rule 1, the Internal Market 

Monitor is responsible for reviewing certain bids and offers made in the Forward Capacity Market.  

Section III.13 of Market Rule 1 specifies the nature and detail of the Internal Market Monitor’s review 

and the consequences that will result from the Internal Market Monitor’s determination following such 

review. 

 

(a) [Reserved]. 
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(b) Section III.13.1.2.2.5.2 “Requirements for an Existing Generating Capacity Resource, Existing 

Demand Resource or Existing Import Capacity Resource Having a Higher Summer Qualified 

Capacity than Winter Qualified Capacity.” 

(c) Section III.13.1.2.3.2 “Review by Internal Market Monitor of Bids from Existing Generating 

Capacity Resources.” 

(d) Section III.13.1.3.5.6 “Review by Internal Market Monitor of Offers from New Import Capacity 

Resources and Existing Import Capacity.” 

(e) Section III.13.1.7 “Internal Market Monitor Review of Offers and Bids.” 

 

III.A.13.2.  Supply Offers and Demand Bids Submitted for Reconfiguration Auctions in the 

Forward Capacity Market. 

Section III.13.4 of Market Rule 1 addresses reconfiguration auctions in the Forward Capacity Market.  As 

addressed in Section III.13.4.2 of Market Rule 1, a supply offer or demand bid submitted for a 

reconfiguration auction shall not be subject to mitigation by the Internal Market Monitor. 

 

III.A.13.3.  Monitoring of Transmission Facility Outage Scheduling. 

Appendix G of Market Rule 1 addresses the scheduling of outages for transmission facilities.  The 

Internal Market Monitor shall monitor the outage scheduling activities of the Transmission Owners.  The 

Internal Market Monitor shall have the right to request that each Transmission Owner provide information 

to the Internal Market Monitor concerning the Transmission Owner’s scheduling of transmission facility 

outages, including the repositioning or cancellation of any interim approved or approved outage, and the 

Transmission Owner shall provide such information to the Internal Market Monitor in accordance with 

the ISO New England Information Policy. 

 

III.A.13.4.  Monitoring of Forward Reserve Resources. 

The Internal Market Monitor will receive information that will identify Forward Reserve Resources, the 

Forward Reserve Threshold Price, and the assigned Forward Reserve Obligation.  Prior to mitigation of 

Supply Offers or Demand Bids associated with a Forward Reserve Resource, the Internal Market Monitor 

shall consult with the Market Participant in accordance with Section III.A.3 of this Appendix A.  The 

Internal Market Monitor and the Market Participant shall consider the impact on meeting any Forward 

Reserve Obligations in those consultations.  If mitigation is imposed, any mitigated offers shall be used in 

the calculation of qualifying megawatts under Section III.9.6.4 of Market Rule 1. 

 

III.A.13.5.  Imposition of Sanctions. 
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Appendix B of Market Rule 1 sets forth the procedures and standards under which sanctions may be 

imposed for certain violations of Market Participants’ obligations under the ISO New England Filed 

Documents and other ISO New England System Rules.  The Internal Market Monitor shall administer 

Appendix B in accordance with the provisions thereof. 

 

III.A.14.   Treatment of Supply Offers for Resources Subject to a Cost-of-Service Agreement. 

Article 5 of the form of Cost-of-Service Agreement in Appendix I to Market Rule 1 addresses the 

monitoring of resources subject to a cost-of-service agreement by the Internal Market Monitor and 

External Market Monitor.  Pursuant to Section 5.2 of Article 5 of the Form of Cost-of-Service Agreement, 

after consultation with the Lead Participant, Supply Offers that exceed Stipulated Variable Cost as 

determined in the agreement are subject to adjustment by the Internal Market Monitor to Stipulated 

Variable Cost. 

 

III.A.15.   Request for Additional Cost Recovery. 

 

III.A.15.1. Filing Right. 

If either (a) as a result of mitigation applied to a Resource under this Appendix A for all or part of one or 

more Operating Days, or (b) in the absence of mitigation, despite having submitted a Supply Offer at the 

energy offer cap specified in Section III.1.10.1.A(d) of Market Rule 1, a Market Participant believes that 

it will not recover the fuel and variable operating and maintenance costs of the Resource for those 

Operating Days, the Market Participant may, within sixty days of the receipt of the first Invoice issued 

containing credits or charges for the applicable Operating Day, submit a filing to the Commission seeking 

recovery of those costs pursuant to Section 205 of the Federal Power Act. 

 

III.A.15.2. Contents of Filing. 

Any Section 205 filing made pursuant to this section shall include:  (i)  the actual fuel and variable 

operating and maintenance costs for the Resource for the applicable Operating Days, with supporting data 

and calculations for those costs; (ii) an explanation of (a) why the actual costs of operating the Resource 

for the Operating Days exceeded the Reference Level costs or, (b) in the absence of mitigation, why the 

actual costs of operating the Resource for the Operating Days exceeded the costs as reflected in the 

Supply Offer at the energy offer cap; (iii) the Internal Market Monitor’s written explanation provided 

pursuant to  Section III.A.15.3; and (iv) all requested regulatory costs in connection with the filing. 

 

III.A.15.3. Review by Internal Market Monitor Prior to Filing. 
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Within twenty days of the receipt of the first Invoice containing credits or charges for the applicable 

Operating Day,  a Market Participant that intends to make a Section 205 filing pursuant to this Section 

III.A.15 shall submit to the Internal Market Monitor the information and explanation detailed in Section 

III.A.15.2 (i) and (ii) that is to be included in the Section 205 filing.  Within twenty days of the receipt of 

a completed submittal, the Internal Market Monitor shall provide a written explanation of the events that 

resulted in the Section III.A.15 request for additional cost recovery.  The Market Participant shall include 

the Internal Market Monitor’s written explanation in the Section 205 filing made pursuant to this Section 

III A.15. 

 

III.A.15.4. Cost Allocation. 

In the event that the Commission accepts a Market Participant’s filing for cost recovery under this 

section, the ISO shall allocate charges to Market Participants for payment of those costs in accordance 

with the cost allocation provisions of Market Rule 1 that otherwise would apply to payments for the 

services provided based on the Resource’s actual dispatch for the Operating Days in question. 

 

III.A.16. ADR Review of Internal Market Monitor Mitigation Actions. 

 

III.A.16.1. Actions Subject to Review. 

A Market Participant may obtain prompt Alternative Dispute Resolution (“ADR”) review of any Internal 

Market Monitor mitigation imposed on a Resource as to which that Market Participant has bidding or 

operational authority.  A Market Participant must seek review pursuant to the procedure set forth in 

Appendix D to this Market Rule 1, but in all cases within the time limits applicable to billing adjustment 

requests.  These deadlines are currently specified in the ISO New England Manuals.  Actions subject to 

review are: 

 

 Imposition of a mitigation remedy.  

 Continuation of a mitigation remedy as to which a Market Participant has submitted material 

evidence of changed facts or circumstances.  (Thus, after a Market Participant has unsuccessfully 

challenged imposition of a mitigation remedy, it may challenge the continuation of that mitigation in 

a subsequent ADR review on a showing of material evidence of changed facts or circumstances.) 

 

III.A.16.2. Standard of Review. 

On the basis of the written record and the presentations of the Internal Market Monitor and the Market 

Participant, the ADR Neutral shall review the facts and circumstances upon which the Internal Market 
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Monitor based its decision and the remedy imposed by the Internal Market Monitor.  The ADR Neutral 

shall remove the Internal Market Monitor’s mitigation only if it concludes that the Internal Market 

Monitor’s application of the Internal Market Monitor mitigation policy was clearly erroneous.  In 

considering the reasonableness of the Internal Market Monitor’s action, the ADR Neutral shall consider 

whether adequate opportunity was given to the Market Participant to present information, any voluntary 

remedies proposed by the Market Participant, and the need of the Internal Market Monitor to act quickly 

to preserve competitive markets. 

 

III.A.17. Reporting. 

 

III.A.17.1. Data Collection and Retention. 

Market Participants shall provide the Internal Market Monitor and External Market Monitor with any and 

all information within their custody or control that the Internal Market Monitor or External Market 

Monitor deems necessary to perform its obligations under this Appendix A, subject to applicable 

confidentiality limitations contained in the ISO New England Information Policy.  This would include a 

Market Participant’s cost information if the Internal Market Monitor or External Market Monitor deems it 

necessary, including start up, no-load and all other actual marginal costs, when needed for monitoring or 

mitigation of that Market Participant.  Additional data requirements may be specified in the ISO New 

England Manuals.  If for any reason the requested explanation or data is unavailable, the Internal Market 

Monitor and External Market Monitor will use the best information available in carrying out their 

responsibilities.  The Internal Market Monitor and External Market Monitor may use any and all 

information they receive in the course of carrying out their market monitor and mitigation functions to the 

extent necessary to fully perform those functions. 

 

Market Participants must provide data and any other information requested by the Internal Market 

Monitor that the Internal Market Monitor requests to determine: 

 

(a) the opportunity costs associated with Demand Reduction Offers; 

(b) the accuracy of Demand Response Baselines; 

(c) the method used to achieve a demand reduction, and; 

(d) the accuracy of reported demand levels. 

 

III.A.17.2. Periodic Reporting by the ISO and Internal Market Monitor. 
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III.A.17.2.1. Monthly Report. 

The ISO will prepare a monthly report, which will be available to the public both in printed form 

and electronically, containing an overview of the market’s performance in the most recent period. 

 

III.A.17.2.2. Quarterly Report. 

The Internal Market Monitor will prepare a quarterly report consisting of market data regularly 

collected by the Internal Market Monitor in the course of carrying out its functions under this 

Appendix A and analysis of such market data.  Final versions of such reports shall be 

disseminated contemporaneously to the Commission, the ISO Board of Directors, the Market 

Participants, and state public utility commissions for each of the six New England states, 

provided that in the case of the Market Participants and public utility commissions, such 

information shall be redacted as necessary to comply with the ISO New England Information 

Policy.  The format and content of the quarterly reports will be updated periodically through 

consensus of the Internal Market Monitor, the Commission, the ISO, the public utility 

commissions of the six New England States and Market Participants.  The entire quarterly report 

will be subject to confidentiality protection consistent with the ISO New England Information 

Policy and the recipients will ensure the confidentiality of the information in accordance with 

state and federal laws and regulations.  The Internal Market Monitor will make available to the 

public a redacted version of such quarterly reports.  The Internal Market Monitor, subject to 

confidentiality restrictions, may decide whether and to what extent to share drafts of any report or 

portions thereof with the Commission, the ISO, one or more state public utility commission(s) in 

New England or Market Participants for input and verification before the report is finalized.  The 

Internal Market Monitor shall keep the Market Participants informed of the progress of any report 

being prepared pursuant to the terms of this Appendix A. 

 

III.A.17.2.3. Reporting on General Performance of the Forward Capacity Market. 

The performance of the Forward Capacity Market, including reconfiguration auctions, shall be 

subject to the review of the Internal Market Monitor.  No later than 180 days after the completion 

of the second Forward Capacity Auction, the Internal Market Monitor shall file with the 

Commission and post to the ISO’s website a full report analyzing the operations and effectiveness 

of the Forward Capacity Market.  Thereafter, the Internal Market Monitor shall report on the 

functioning of the Forward Capacity Market in its annual markets report in accordance with the 

provisions of Section III.A.17.2.4 of this Appendix A. 
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III.A.17.2.4. Annual Review and Report by the Internal Market Monitor. 

The Internal Market Monitor will prepare an annual state of the market report on market trends 

and the performance of the New England Markets and will present an annual review of the 

operations of the New England Markets.  The annual report and review will include an evaluation 

of the procedures for the determination of energy, reserve and regulation clearing prices, NCPC 

costs and the performance of the Forward Capacity Market and FTR Auctions.  The review will 

include a public forum to discuss the performance of the New England Markets, the state of 

competition, and the ISO’s priorities for the coming year.  In addition, the Internal Market 

Monitor will arrange a non-public meeting open to appropriate state or federal government 

agencies, including the Commission and state regulatory bodies, attorneys general, and others 

with jurisdiction over the competitive operation of electric power markets, subject to the 

confidentiality protections of the ISO New England Information Policy, to the greatest extent 

permitted by law. 

 

III.A.17.3. Periodic Reporting by the External Market Monitor.  

The External Market Monitor will perform independent evaluations and prepare annual and ad hoc reports 

on the overall competitiveness and efficiency of the New England Markets or particular aspects of the 

New England Markets, including the adequacy of Appendix A.  The External Market Monitor shall have 

the sole discretion to determine whether and when to prepare ad hoc reports and may prepare such reports 

on its own initiative or pursuant to requests by the ISO, state public utility commissions or one or more 

Market Participants.  Final versions of such reports shall be disseminated contemporaneously to the 

Commission, the ISO Board of Directors, the Market Participants, and state public utility commissions for 

each of the six New England states, provided that in the case of the Market Participants and public utility 

commissions, such information shall be redacted as necessary to comply with the ISO New England 

Information Policy.  Such reports shall, at a minimum, include: 

 

(i) Review and assessment of the practices, market rules, procedures, protocols and other activities 

of the ISO insofar as such activities, and the manner in which the ISO implements such activities, 

affect the competitiveness and efficiency of New England Markets. 

(ii) Review and assessment of the practices, procedures, protocols and other activities of any 

independent transmission company, transmission provider or similar entity insofar as its activities 

affect the competitiveness and efficiency of the New England Markets. 

(iii) Review and assessment of the activities of Market Participants insofar as these activities affect 

the competitiveness and efficiency of the New England Markets. 
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(iv) Review and assessment of the effectiveness of Appendix A and the administration of Appendix A 

by the Internal Market Monitor for consistency and compliance with the terms of Appendix A. 

(v) Review and assessment of the relationship of the New England Markets with any independent 

transmission company and with adjacent markets. 

 

The External Market Monitor, subject to confidentiality restrictions, may decide whether and to what 

extent to share drafts of any report or portions thereof with the Commission, the ISO, one or more state 

public utility commission(s) in New England or Market Participants for input and verification before the 

report is finalized.  The External Market Monitor shall keep the Market Participants informed of the 

progress of any report being prepared. 

 

III.A.17.4. Other Internal Market Monitor or External Market Monitor Communications With 

Government Agencies. 

 

III.A.17.4.1. Routine Communications. 

The periodic reviews are in addition to any routine communications the Internal Market Monitor 

or External Market Monitor may have with appropriate state or federal government agencies, 

including the Commission and state regulatory bodies, attorneys general, and others with 

jurisdiction over the competitive operation of electric power markets. 

 

III.A.17.4.2. Additional Communications. 

The Internal Market Monitor and External Market Monitor are not a regulatory or enforcement 

agency.  However, they will monitor market trends, including changes in Resource ownership as 

well as market performance.  In addition to the information on market performance and 

mitigation provided in the monthly, quarterly and annual reports the External Market Monitor or 

Internal Market Monitor shall: 

 

(a) Inform the jurisdictional state and federal regulatory agencies, as well as the Markets 

Committee, if the External Market Monitor or Internal Market Monitor determines that a 

market problem appears to be developing that will not be adequately remediable by existing 

market rules or mitigation measures; 

(b) If the External Market Monitor or Internal Market Monitor receives information from any 

entity regarding an alleged violation of law, refer the entity to the appropriate state or federal 

agencies; 
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(c) If the External Market Monitor or Internal Market Monitor reasonably concludes, in the 

normal course of carrying out its monitoring and mitigation responsibilities, that certain 

market conduct constitutes a violation of law, report these matters to the appropriate state and 

federal agencies; and, 

(d) Provide the names of any companies subjected to mitigation under these procedures as well 

as a description of the behaviors subjected to mitigation and any mitigation remedies or 

sanctions applied. 

 

III.A.17.4.3. Confidentiality. 

Information identifying particular participants required or permitted to be disclosed to 

jurisdictional bodies under this section shall be provided in a confidential report filed under 

Section 388.112 of the Commission regulations and corresponding provisions of other 

jurisdictional agencies.  The Internal Market Monitor will include the confidential report with the 

quarterly submission it provides to the Commission pursuant to Section III.A.17.2.2. 

 

III.A.17.5. Other Information Available from Internal Market Monitor and External Market 

Monitor on Request by Regulators. 

The Internal Market Monitor and External Market Monitor will normally make their records available as 

described in this paragraph to authorized state or federal agencies, including the Commission and state 

regulatory bodies, attorneys general and others with jurisdiction over the competitive operation of electric 

power markets (“authorized government agencies”).  With respect to state regulatory bodies and state 

attorneys general (“authorized state agencies”), the Internal Market Monitor and External Market Monitor 

shall entertain information requests for information regarding general market trends and the performance 

of the New England Markets, but shall not entertain requests that are designed to aid enforcement actions 

of a state agency.  The Internal Market Monitor and External Market Monitor shall promptly make 

available all requested data and information that they are permitted to disclose to authorized government 

agencies under the ISO New England Information Policy.  Notwithstanding the foregoing, in the event an 

information request is unduly burdensome in terms of the demands it places on the time and/or resources 

of the Internal Market Monitor or External Market Monitor, the Internal Market Monitor or External 

Market Monitor shall work with the authorized government agency to modify the scope of the request or 

the time within which a response is required, and shall respond to the modified request. 

 

The Internal Market Monitor and External Market Monitor also will comply with compulsory process, 

after first notifying the owner(s) of the items and information called for by the subpoena or civil 
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investigative demand and giving them at least ten business days to seek to modify or quash the 

compulsory process.  If an authorized government agency makes a request in writing, other than 

compulsory process, for information or data whose disclosure to authorized government agencies is not 

permitted by the ISO New England Information Policy, the Internal Market Monitor and External Market 

Monitor shall notify each party with an interest in the confidentiality of the information and shall process 

the request under the applicable provisions of the ISO New England Information Policy.  Requests from 

the Commission for information or data whose disclosure is not permitted by the ISO New England 

Information Policy shall be processed under Section 3.2 of the ISO New England Information Policy.  

Requests from authorized state agencies for information or data whose disclosure is not permitted by the 

ISO New England Information Policy shall be processed under Section 3.3 of the ISO New England 

Information Policy.  In the event confidential information is ultimately released to an authorized state 

agency in accordance with Section 3.3 of the ISO New England Information Policy, any party with an 

interest in the confidentiality of the information shall be permitted to contest the factual content of the 

information, or to provide context to such information, through a written statement provided to the 

Internal Market Monitor or External Market Monitor and the authorized state agency that has received the 

information. 

 

III.A.18. Ethical Conduct Standards. 

 

III.A.18.1. Compliance with ISO New England Inc. Code of Conduct. 

The employees of the ISO that perform market monitoring and mitigation services for the ISO and the 

employees of the External Market Monitor that perform market monitoring and mitigation services for the 

ISO shall execute and shall comply with the terms of the ISO New England Inc. Code of Conduct 

attached hereto as Exhibit 5. 

 

III.A.18.2. Additional Ethical Conduct Standards. 

The employees of the ISO that perform market monitoring and mitigation services for the ISO and the 

employees of the External Market Monitor that perform market monitoring and mitigation services for the 

ISO shall also comply with the following additional ethical conduct standards.  In the event of a conflict 

between one or more standards set forth below and one or more standards contained in the ISO New 

England Inc. Code of Conduct, the more stringent standard(s) shall control. 

 

III.A.18.2.1. Prohibition on Employment with a Market Participant. 

No such employee shall serve as an officer, director, employee or partner of a Market Participant. 
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III.A.18.2.2. Prohibition on Compensation for Services. 

No such employee shall be compensated, other than by the ISO or, in the case of employees of 

the External Market Monitor, by the External Market Monitor, for any expert witness testimony 

or other commercial services, either to the ISO or to any other party, in connection with any legal 

or regulatory proceeding or commercial transaction relating to the ISO or the New England 

Markets. 

 

III.A.18.2.3. Additional Standards Applicable to External Market Monitor. 

In addition to the standards referenced in the remainder of this Section 18 of Appendix A, the 

employees of the External Market Monitor that perform market monitoring and mitigation 

services for the ISO are subject to conduct standards set forth in the External Market Monitor 

Services Agreement entered into between the External Market Monitor and the ISO, as amended 

from time-to-time.  In the event of a conflict between one or more standards set forth in the 

External Market Monitor Services Agreement and one or more standards set forth above or in the 

ISO New England Inc. Code of Conduct, the more stringent standard(s) shall control. 

 

III.A.19. Protocols on Referral to the Commission of Suspected Violations. 

(A) The Internal Market Monitor or External Market Monitor is to make a non-public referral to the 

Commission in all instances where the Internal Market Monitor or External Market Monitor has 

reason to believe that a Market Violation has occurred.  While the Internal Market Monitor or 

External Market Monitor need not be able to prove that a Market Violation has occurred, the Internal 

Market Monitor or External Market Monitor is to provide sufficient credible information to warrant 

further investigation by the Commission.  Once the Internal Market Monitor or External Market 

Monitor has obtained sufficient credible information to warrant referral to the Commission, the 

Internal Market Monitor or External Market Monitor is to immediately refer the matter to the 

Commission and desist from independent action related to the alleged Market Violation.  This does 

not preclude the Internal Market Monitor or External Market Monitor from continuing to monitor for 

any repeated instances of the activity by the same or other entities, which would constitute new 

Market Violations.  The Internal Market Monitor or External Market Monitor is to respond to 

requests from the Commission for any additional information in connection with the alleged Market 

Violation it has referred. 
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(B) All referrals to the Commission of alleged Market Violations are to be in writing, whether transmitted 

electronically, by fax, mail or courier.  The Internal Market Monitor or External Market Monitor may 

alert the Commission orally in advance of the written referral. 

(C) The referral is to be addressed to the Commission’s Director of the Office of Enforcement, with a 

copy also directed to both the Director of the Office of Energy Market Regulation and the General 

Counsel. 

(D) The referral is to include, but need not be limited to, the following information 

(1) The name(s) of and, if possible, the contact information for, the entity(ies) that allegedly took the 

action(s) that constituted the alleged Market Violation(s); 

(2) The date(s) or time period during which the alleged Market Violation(s) occurred and whether the 

alleged wrongful conduct is ongoing; 

(3) The specific rule or regulation, and/or tariff provision, that was allegedly violated, or the nature of 

any inappropriate dispatch that may have occurred; 

(4) The specific act(s) or conduct that allegedly constituted the Market Violation; 

(5) The consequences to the market resulting from the acts or conduct, including, if known, an 

estimate of economic impact on the market; 

(6) If the Internal Market Monitor or External Market Monitor believes that the act(s) or conduct 

constituted a violation of the anti-manipulation rule of Part 1c of the Commission’s Rules and 

Regulations, 18 C.F.R. Part 1c, a description of the alleged manipulative effect on market prices, 

market conditions, or market rules;  

(7) Any other information the Internal Market Monitor or External Market Monitor believes is 

relevant and may be helpful to the Commission. 

(E) Following a referral to the Commission, the Internal Market Monitor or External Market Monitor is to 

continue to notify and inform the Commission of any information that the Internal Market Monitor or 

External Market Monitor learns of that may be related to the referral, but the Internal Market Monitor 

or External Market Monitor is not to undertake any investigative steps regarding the referral except at 

the express direction of the Commission or Commission staff. 

 

III.A.20. Protocol on Referrals to the Commission of Perceived Market Design Flaws and 

Recommended Tariff Changes. 

(A) The Internal Market Monitor or External Market Monitor is to make a referral to the Commission in 

all instances where the Internal Market Monitor or External Market Monitor has reason to believe 

market design flaws exist that it believes could effectively be remedied by rule or tariff changes.  The 

Internal Market Monitor or External Market Monitor must limit distribution of its identifications and 



 

Page 48 

recommendations to the ISO and to the Commission in the event it believes broader dissemination 

could lead to exploitation, with an explanation of why further dissemination should be avoided at that 

time. 

(B) All referrals to the Commission relating to perceived market design flaws and recommended tariff 

changes are to be in writing, whether transmitted electronically, by fax, mail, or courier.  The Internal 

Market Monitor or External Market Monitor may alert the Commission orally in advance of the 

written referral. 

(C) The referral should be addressed to the Commission’s Director of the Office of Energy Market 

Regulation, with copies directed to both the Director of the Office of Enforcement and the General 

Counsel. 

(D) The referral is to include, but need not be limited to, the following information. 

(1) A detailed narrative describing the perceived market design flaw(s); 

(2) The consequences of the perceived market design flaw(s), including, if known, an estimate of 

economic impact on the market; 

(3) The rule or tariff change(s) that the Internal Market Monitor or External Market Monitor believes 

could remedy the perceived market design flaw; 

(4) Any other information the Internal Market Monitor or External Market Monitor believes is 

relevant and may be helpful to the Commission. 

(E) Following a referral to the Commission, the Internal Market Monitor or External Market Monitor is to 

continue to notify and inform the Commission of any additional information regarding the perceived 

market design flaw, its effects on the market, any additional or modified observations concerning the 

rule or tariff changes that could remedy the perceived design flaw, any recommendations made by the 

Internal Market Monitor or External Market Monitor to the regional transmission organization or 

independent system operator, stakeholders, market participants or state commissions regarding the 

perceived design flaw, and any actions taken by the regional transmission organization or 

independent system operator regarding the perceived design flaw. 

 

III.A.21  Review of Offers From New Resources in the Forward Capacity Market. 

The Internal Market Monitor shall review offers from new resources in the Forward Capacity Auction as 

described in this Section III.A.21. 

 

III.A.21.1  Offer Review Trigger Prices. 

For each new resource type, the Internal Market Monitor shall establish an Offer Review Trigger Price. 

Offers in the Forward Capacity Auction at prices that are equal to or above the relevant Offer Review 
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Trigger Price will not be subject to further review by the Internal Market Monitor. A request to submit 

offers in the Forward Capacity Auction at prices that are below the relevant Offer Review Trigger Price 

must be submitted in advance of the Forward Capacity Auction as described in Sections III.13.1.1.2.2.3 or 

III.13.1.4.2.4 and shall be reviewed by the Internal Market Monitor as described in this Section III.A.21. 

 

III.A.21.1.1  Offer Review Trigger Prices for the Eighth Forward Capacity Auction. 

For resources other than New Import Capacity Resources, the Offer Review Trigger Prices for the eighth 

Forward Capacity Auction (for the Capacity Commitment Period beginning on June 1, 2017) shall be as 

follows: 

 

Resource Type Offer Review Trigger Price ($/kW-month) 

Combustine Turbine $10.00 

Combined Cycle Gas Turbine $11.00 

Biomass $24.00 

On-Shore Wind $14.00 

Real-Time Demand Response $1.00 

Energy Efficiency $0.00 

All Other Resource Types Forward Capacity Auction Starting Price 

 

Where a new resource is composed of assets having different resource types, the resource shall have an 

Offer Review Trigger Price equal to the highest of the applicable Offer Review Trigger Prices. 

 

For a New Import Capacity Resource that is backed by a single new External Resource and that is 

associated with an investment in transmission that increases New England’s import capability, the Offer 

Review Trigger Prices in the table above shall apply, based on the resource type of the External Resource. 

For any other New Import Capacity Resource, the Offer Review Trigger Price shall be $0.00/kW-month. 

 

III.A.21.1.2  Calculation of Offer Review Trigger Prices. 

(a) The Offer Review Trigger Price for each of the resource types listed above shall be recalculated 

using updated data no less often than once every three years. Where any Offer Review Trigger Price is 

recalculated, the Internal Market Monitor will review the results of the recalculation with stakeholders 

and the new Offer Review Trigger Price shall be filed with the Commission prior to the Forward Capacity 

Auction in which the Offer Review Trigger Price is to apply. 

 

(b) For new generation resources, the methodology used to develop the Offer Review 

Trigger Price is as follows. Capital costs, expected non-capacity revenues and operating costs, 

assumptions regarding depreciation, taxes and discount rate are input into a capital budgeting 
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model which is used to calculate the break-even contribution required from the Forward 

Capacity Market to yield a discounted cash flow with a net present value of zero for the project. 

The Offer Review Trigger Price is set equal to the year-one capacity price output from the 

model, rounded to the nearest whole dollar value. The model looks at 20 years of real-dollar 

cash flows discounted at a rate (Weighted Average Cost of Capital) consistent with that expected 

of a project whose output is under contract (i.e., a contract negotiated at arm’s length between 

two unrelated parties). 

 

(c) For new energy efficiency resources, the methodology used to develop the Offer Review 

Trigger Price shall be the same as that used for new generation resources, with the following 

exceptions. First, the model takes account of all costs incurred by the utility and end-use 

customer to deploy the efficiency measure. Second, rather than energy revenues, the model 

recognizes end-use customer savings associated with the efficiency programs. Third, the model 

assumes that all costs are expensed as incurred. Fourth, the benefits realized by end-use 

customers are assumed to have no tax implications for the utility. Fifth, the model discounts 

cash flows over the programs’ life. 

 

(d) For new Real-Time Demand Response resources, the methodology used to develop the 

Offer Review Trigger Price is based on an analysis of the incremental operating costs associated 

with the demand response business activities of selected industry firms engaged primarily in the 

demand response business, as reported in their Form 10k filings with the U.S. Securities and 

Exchange Commission. The Internal Market Monitor will review data regarding annual customer totals 

(MW) and operating costs (cost of sales), allocated marketing and sales expense, and allocated 

administrative and general expense for the three preceding consecutive years. The incremental MW and 

the total incremental operating costs for each firm is calculated and the incremental cost is then divided 

by the incremental MW to estimate the incremental revenues required to cover the cost of new Real-Time 

Demand Response MW. The Offer Review Trigger Price is set to the lowest calculated incremental 

revenue value for the selected firms during the studied years rounded to the nearest whole number. 

 

III.A.21.2  New Resource Offer Floor Prices. 

For every new resource participating in a Forward Capacity Auction, the Internal Market Monitor shall 

determine a New Resource Offer Floor Price, as described in this Section III.A.21.2. 

 

(a) For a new capacity resource that does not submit a request to submit offers in the Forward 
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Capacity Auction at prices that are below the relevant Offer Review Trigger Price as described in 

Sections III.13.1.1.2.2.3 or III.13.1.4.2.4, the New Resource Offer Floor Price shall be equal to the Offer 

Review Trigger Price applicable to the relevant resource type. 

 

(b) For a new capacity resource that does submit a request to submit offers in the Forward Capacity 

Auction at prices that are below the relevant Offer Review Trigger Price as described in Sections 

III.13.1.1.2.2.3 and III.13.1.4.2.4, the Internal Market Monitor shall enter all relevant resource costs 

and non-capacity revenue data, as well as assumptions regarding depreciation, taxes, and 

discount rate into the capital budgeting model used to develop the relevant Offer Review Trigger 

Price and shall calculate the break-even contribution required from the Forward Capacity Market 

to yield a discounted cash flow with a net present value of zero for the project. The Internal Market 

Monitor shall compare the requested offer price to this capacity price estimate. 

 

(i) The Internal Market Monitor will exclude any out-of-market revenue sources 

from the cash flows used to evaluate the requested offer price. Out-of-market revenues 

are any revenues that are: (a) not tradable throughout the New England Control Area or 

that are restricted to resources within a particular state or other geographic sub-region; or 

(b) not available to all resources of the same physical type within the New England 

Control Area, regardless of the resource owner. Expected revenues associated with 

economic development incentives that are offered broadly by state or local government 

and that are not expressly intended to reduce prices in the Forward Capacity Market are 

not considered out-of-market revenues for this purpose. In submitting its requested offer 

price, the Project Sponsor shall indicate whether and which project cash flows are 

supported by a regulated rate, charge, or other regulated cost recovery mechanism. If the 

project is supported by a regulated rate, charge, or other regulated cost recovery 

mechanism, then that rate will be replaced with the Internal Market Monitor estimate of energy 

revenues. Where possible, the Internal Market Monitor will use like-unit historical production, 

revenue, and fuel cost data. Where such information is not available (e.g., there is no resource of 

that type in service), the Internal Market Monitor will use a forecast provided by a credible third 

party source. The Internal Market Monitor will review capital costs, discount rates, depreciation 

and tax treatment to ensure that it is consistent with overall market conditions. Any assumptions 

that are clearly inconsistent with prevailing market conditions will be adjusted. 

 

(ii) For a new Real-Time Demand Response resource, the resource’s costs shall 
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include all expenses, including incentive payments, equipment costs, marketing and 

selling and administrative and general costs incurred by the Demand Response Provider 

to acquire the Real-Time Demand Response resource. Revenues shall include all non-capacity 

payments expected from the ISO-administered markets made for services delivered from the 

Real-Time Demand Response resource. 

 

(iii) For a new generating resource that will achieve commercial operation prior to the 

start of the Forward Capacity Auction, the Internal Market Monitor will adjust the 

depreciation cost basis entered into the capital budgeting model by an amount equal to 

the accumulated straight line depreciation of the initial investment calculated over the 

time between the original in-service year of the resource and the start of the relevant 

Capacity Commitment Period. For the purpose of calculating the accumulated straight 

line depreciation, all generating resources are assumed to have an economic life of thirty 

years. The Internal Market Monitor will also make any other appropriate adjustments to 

reflect the resource’s expected cash flows. 

 

 (iv) Sufficient documentation and information must be included in the resource’s 

qualification package to allow the Internal Market Monitor to make the determinations 

described in this subsection (b). Such documentation should include all relevant financial 

estimates and cost projections for the project, including the project’s pro-forma financing 

support data. If the supporting documentation and information required by this subsection (b) is 

deficient, the Internal Market Monitor, at its sole discretion, may consult with the Project Sponsor 

to gather further information as necessary to complete its analysis. If after consultation, the 

Project Sponsor does not provide sufficient documentation and information for the Internal 

Market Monitor to complete its analysis, then the resource’s New Resource Offer Floor Price 

shall be equal to the Offer Review Trigger Price. 

 

(v) If the Internal Market Monitor determines that the requested offer price is 

consistent with the Internal Market Monitor’s capacity price estimate, then the resource’s 

New Resource Offer Floor Price shall be equal to the requested offer price. 

 

(vi) If the Internal Market Monitor determines that the requested offer price is not 

consistent with the Internal Market Monitor’s capacity price estimate, then the resource’s 

New Resource Offer Floor Price shall be set to a level that is consistent with the capacity price 
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estimate, as determined by the Internal Market Monitor. Any such determination will be 

explained in the resource’s qualification determination notification and will be filed with 

the Commission as part of the filing described in Section III.13.8.1. 

 

III.A.21.3  Special Treatment of Certain Out-of-Market Capacity Resources in the Eighth 

Forward Capacity Auction. 

For the eighth Forward Capacity Auction (for the Capacity Commitment Period beginning on June 1, 

2017), the provisions of Sections III.A.21.1 and III.A.21.2 shall also apply to certain resources that 

cleared in the sixth Forward Capacity Auction (for the Capacity Commitment Period beginning on June 1, 

2015) and/or the seventh Forward Capacity Auction (for the Capacity Commitment Period beginning on 

June 1, 2016), as follows: 

 

 (a) This Section III.A.21.3 shall apply to: (i) any capacity clearing in the sixth or seventh Forward 

Capacity Auction as a New Generating Capacity Resource or New Import Capacity Resource designated 

as a Self-Supplied FCA Resource; and (ii) any capacity clearing in the sixth or seventh Forward Capacity 

Auction from a New Generating Capacity Resource, New Import Capacity Resource, or New Demand 

Resource at prices found by the Internal Market Monitor to be not consistent with either: (a) the 

resource’s long run average costs net of expected net revenues other than capacity revenues for a New 

Generating Capacity Resource and a New Demand Resource or (b) opportunity costs for a New Import 

Capacity Resource. 

 

(b) For the eighth Forward Capacity Auction, the capacity described in subsection (a) above shall receive 

Offer Review Trigger Prices as described in Section III.A.21.1 and New Resource Offer Floor Prices as 

described in Section III.A.21.2. These values will apply to such capacity in the conduct of the eighth 

Forward Capacity Auction as described in Section III.13.2.3.2. 

 

(c) For the eighth Forward Capacity Auction, the Project Sponsor or Lead Market Participant for such 

capacity may be required to comply with some or all of the qualification provisions applicable to new 

resources described in Section III.13.1. These requirements will be determined by the ISO on a case-by- 

case basis in consultation with the Project Sponsor or Lead Market Participant. 

 

(d) For any capacity described in subsection (a) above that does not clear in the eighth Forward Capacity 

Auction: 
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(i) any prior election to have a Capacity Clearing Price and Capacity Supply Obligation 

continue to apply for more than one Capacity Commitment Period made pursuant to 

Section III.13.1.1.2.2.4 or Section III.13.1.4.2.2.5 shall be terminated as of the beginning 

of the Capacity Commitment Period associated with the eighth FCA (beginning June 1, 

2017); and 

 

(ii) after the eighth Forward Capacity Auction, such capacity will be deemed to have 

never been previously counted as capacity, such that it meets the definition, and must 

meet the requirements, of a new capacity resource for the subsequent Forward Capacity 

Auction in which it seeks to participate. 
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ISO New England Information Policy 
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Introduction  

The ISO New England Information Policy establishes rules and guidelines regarding the appropriate 

disclosure of all information received, created and distributed in connection with the operation of and 

participation in the markets administered by ISO New England Inc. (the “ISO”). The Policy allows 

stakeholder committees, task forces and working groups (collectively, “Stakeholder Committees”), the 

ISO, and Governance Participants to share information with the benefit of a common understanding 

regarding how that information will be used and how appropriate confidentiality will be maintained.  

This Policy document consists of three sections. Section 1 highlights the Policy's intent and objectives. 

Section 2 discusses confidentiality issues. Finally, Section 3 specifies what types of information are 

available to whom. This Section, in its entirety, is intended to replace the Information Classification 

Document appendix of the formerly adopted Policy (March 5, 1999 version).  

Changes to the Information Policy will be made in accordance with Section 11.3 of the Participants 

Agreement.  

 

Section 1 -Policy Intent & Objectives  

The intent of this Policy is twofold. First, to allow Governance Participants to provide certain 

Confidential Information to the ISO, Stakeholder Committees, and other Governance Participants with 

the benefit of a common understanding regarding how that information will be used and how appropriate 

confidentiality will be maintained. Second, to provide the ISO, Stakeholder Committees and Governance 

Participants clear guidance regarding the appropriate disclosure of all information received, created or 

distributed in connection with the operation of and participation in the markets administered by the ISO. 

This Policy will pertain to all information held by Stakeholder Committees or the ISO, or furnished by or 

to a Governance Participant as a result of its participation in the markets administered by the ISO, 

whether it is publicly available or strictly confidential.  

 

In order to meet the general obligations of the Transmission, Markets and Services Tariff, the Participants 

Agreement, the Transmission Operating Agreement, the Rates Design and Funds Disbursement 

Agreement, and other documents that affect the rates, terms, and conditions of service, including all 

exhibits and attachments to the listed documents (hereafter collectively referred to as the “Filed 

Documents”), each Governance Participant is required to furnish to and may be entitled to receive from 

Stakeholder Committees or the ISO certain information, some of which may be considered confidential, 

commercially sensitive, and/or strategic in nature. This information is used by the ISO, Stakeholder 

Committees or Governance Participants, as appropriate, for the following purposes, among others:  
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1.  To operate the bulk power supply system on a day-to-day basis.  

 

2. To administer the Open Access Transmission Tariff.  

 

3. To administer the New England electricity markets, including the bidding process, billing system 

and settlement function.  

 

4. To monitor the competitiveness and efficiency of the market and Governance Participants' 

compliance with relevant market rules and procedures.  

 

5. To assess and plan for the long term reliability and adequacy of the New England bulk power 

supply system.  

 

6. To provide reports and data as required or appropriate to the various user groups as described in 

Section 3 of this document.  

 

It is recognized that the successful operation of the New England Control Area is highly dependent on 

access to certain types of information. The high degree of bulk power supply reliability and adequacy that 

customers of Governance Participants have become accustomed to expect is, to some degree, a result of 

Governance Participants' willingness to provide the necessary information. It is only with the ISO's 

continued access to the information necessary to perform its duties described above that the benefits 

obtained from bulk power supply pooling can continue.  

This Information Policy will:  

 

1. Recognize that protecting the confidentiality of certain information is important to the 

Governance Participants.  

 

2. Recognize that the ISO and each Governance Participant have the responsibility to protect the 

confidentiality of such information.  

 

3. Provide procedures and guidelines to the ISO, Stakeholder Committees and Governance 

Participants regarding the handling, publication and distribution of all information.  
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This Information Policy is intended to comport with the obligation of the ISO, Stakeholder Committees 

and the Governance Participants to comply fully with the antitrust laws and the information access and 

disclosure provisions of the standards of conduct promulgated by the Federal Energy Regulatory 

Commission in 18 C.F.R. § 37.4 (the “Codes of Conduct”). The Information Policy is expressly intended 

both: (1) to protect against the disclosure of Confidential Information that could facilitate anticompetitive 

conduct prohibited by the antitrust laws and (2) to distribute information to the extent and in a manner 

consistent with preserving the competitiveness and efficiency of the New England electric markets and 

the reliability of the bulk power system.  

 

No modifications or additions shall be made to Section 3 of this document that result in limiting the 

disclosure of Confidential Information by Governance Participants that are municipalities, state or 

municipal agencies, or other public agencies unless such information contains trade secrets or commercial 

or financial information that has otherwise been kept confidential.  

 

Section 2 -Confidentiality Issues  

 

2.0 Confidentiality  

Confidential Information furnished by a Governance Participant to Stakeholder Committees and/or the 

ISO shall, for the purposes of this Information Policy, be considered the sole and exclusive property of 

such Governance Participant (the “Furnishing Governance Participant”). To the extent that such 

Confidential Information is furnished to Stakeholder Committees and/or the ISO it shall be used solely to 

perform their obligations under the NEPOOL Agreement and the ISO Agreement. No Governance 

Participant shall be entitled to receive from the ISO and/or Stakeholder Committees any Confidential 

Information furnished by another Governance Participant under the NEPOOL Agreement unless the 

Furnishing Governance Participant has provided the relevant Stakeholder Committees and/or the ISO 

written authorization for such release. The disclosure of Confidential Information in accordance with this 

Information Policy shall not be used by any Governance Participant as a basis for a claim that the 

Governance Participant furnishing such Confidential Information has waived, relinquished, or reduced in 

any way the Furnishing Governance Participant’s rights to prevent further disclosure of such Confidential 

Information.  

 

The Governance Participants recognize that one of the purposes of the ISO is to prepare analyses, 

forecasts and reports for the general public, reliability councils, regulators and other user groups. 
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Preparation of such analyses, forecasts and reports requires the use of Governance Participants’ 

information, some of which may be Confidential Information of an individual Governance Participant.  

 

Governance Participants’ obligations to provide information to the ISO or Stakeholder Committees arise 

under the Filed Documents. Nothing in this Information Policy is intended to expand or alter those 

obligations. Nothing in this Information Policy requires the ISO to release information to Stakeholder 

Committees, Governance Participants or any other person if the ISO in good faith believes that the release 

of such information would violate any applicable law or regulation, including the Codes of Conduct, or 

the terms of any valid confidentiality agreement or have a material adverse effect on the competitiveness 

or efficiency of the markets administered by the ISO.  

 

2.1  Confidential Information  

The following information will be considered Confidential Information for the purposes of this Policy:  

 

(a)  Information that (i) is furnished by a Governance Participant (the “Furnishing Governance 

Participant”) to the ISO, Stakeholder Committees or another Governance Participant, (ii) 

constitutes trade secrets or commercial or financial information, the disclosure of which would 

harm the Furnishing Governance Participant or prejudice the position of that Governance 

Participant in the New England electricity markets, and (iii) has been designated in writing by the 

Furnishing Governance Participant as confidential or proprietary either in the document which 

provided such information, in the transmittal materials accompanying such information, or in a 

separate document which identifies the information with sufficient specificity and clarity so that 

the entity receiving such information has been made aware that the Furnishing Governance 

Participant seeks confidential treatment for such information.  

 

(b)  Information that (i) is furnished by the ISO to a Governance Participant or a Stakeholder 

Committee, (ii) constitutes trade secrets or commercial or financial information the disclosure of 

which would have an adverse effect on the ability of the ISO to perform its responsibilities under 

the ISO Agreement, and (iii) has been designated in writing by the ISO as confidential or 

proprietary either in the document which provided such information, in transmittal materials 

accompanying such information, or in a separate document which identifies the information with 

sufficient specificity and clarity so that the entity receiving such information has been made 

aware that the ISO seeks confidential treatment for such information. In addition, information that 

is furnished by the ISO to a Governance Participant or a Stakeholder Committee relating to the 
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job status or performance or terms of employment of any ISO employee (“ISO Employment 

Information”) shall be Confidential Information.  

 

(c)  Information that (i) is furnished by a non-Governance Participant that takes part in a demand 

response program operated by the ISO (a “DR Information Provider”) to the ISO, Stakeholder 

Committees or any Governance Participant in connection with the demand response program, (ii) 

constitutes trade secrets or commercial or financial information, the disclosure of which would 

harm the DR Information Provider or prejudice the position of the DR Information Provider in 

the demand response program, and (iii) has been designated in writing by the DR Information 

Provider as confidential or proprietary either in the document which provided such information, 

in the transmittal materials accompanying such information, or in a separate document that 

identifies the information with sufficient specificity and clarity so that the entity receiving such 

information has been made aware that the DR Information Provider seeks confidential treatment 

for such information.  

 

(d)  Information that (i) is furnished by a non-Governance Participant acting as a Project Sponsor to 

the ISO, Stakeholder Committees or any Governance Participant in connection with the Forward 

Capacity Market, (ii) constitutes trade secrets or commercial or financial information, the 

disclosure of which would harm the Project Sponsor or prejudice the position of the Project 

Sponsor in the Forward Capacity Market, and (iii) has been designated in writing by the Project 

Sponsor as confidential or proprietary either in the document which provided such information, in 

the transmittal materials accompanying such information, or in a separate document that 

identifies the information with sufficient specificity and clarity so that the entity receiving such 

information has been made aware that the Project Sponsor seeks confidential treatment for such 

information.  

 

(e) Information disclosed to satisfy the “Minimum Criteria for Market Participation” set forth in 

Section II.A of the ISO New England Financial Assurance Policy that (i) is furnished by a 

Furnishing Governance Participant to the ISO, Stakeholder Committees or another Governance 

Participant or is furnished by the ISO to a Governance Participant or a Stakeholder Committee, 

(ii) constitutes sensitive or non-public information concerning the Participant or identifying or 

concerning the Principals of a Participant, the disclosure of which could harm the Furnishing 

Governance Participant or its Principals, and (iii) has been designated in writing by the 

Furnishing Governance Participant or by the ISO as confidential either in the document which 
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provided such information, in the transmittal materials accompanying such information, or in a 

separate document which identifies the information with sufficient specificity and clarity so that 

the entity receiving such information has been made aware that the Furnishing Governance 

Participant or the ISO seeks confidential treatment for such information. 

 

(f)  Any report, compilation or communication produced by the ISO or a Stakeholder Committee that 

contains information described in Clause (a), (b), (c), (d) or (e) above and allows for the specific 

identification of the Furnishing Governance Participant or the DR Information Provider.  

 

Confidential Information shall exclude information if and to the extent such information (1) is or becomes 

generally available to the public without any party violating any obligation of secrecy relating to the 

information disclosed, or (2) is received by a Governance Participant in good faith from a third party who 

discloses such information on a non-confidential basis without violating any obligation of secrecy relating 

to the information disclosed, or (3) is defined as “Public Information,” in Section 3, or (4) can be shown 

by the recipient's prior records to have been already known to the recipient other than through disclosure 

by a third party which would not be subject to exclusion based on (2) above.  

 

Confidential Information, as defined in this Section 2.1, may be provided to specific user groups entitled 

to information pursuant to Sections (a) through (i) of Section 3.0. Section 3.0 is not intended, however, to 

add to or vary the criteria specified above. Otherwise, except as specifically provided herein, no other 

distribution or disclosure of Confidential Information shall be permitted by the ISO, Stakeholder 

Committees or Governance Participants.  

 

2.2  Treatment of Confidential Information  

The Governance Participants shall take reasonable measures to assure that all of their employees, 

representatives, or agents who by virtue of their participation on, or as an alternate on, a Stakeholder 

Committee have access to Confidential Information of another entity that furnished the information, 

including, as appropriate, a Furnishing Governance Participant, a DR Information Provider or the ISO 

(the “Furnishing Entity”) (1) do not disclose such Confidential Information to any other employee, 

representative, or agent of the same Governance Participant or any other person except as permitted under 

this Section 2.2 and (2) use such information solely for the purpose of satisfying that person’s 

responsibilities on the Stakeholder Committee. Each Governance Participant shall, upon request by the 

Participants Committee, provide assurance that the terms of this Section 2.2 are complied with. Any 

Governance Participant that has furnished Confidential Information to Stakeholder Committees may 
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require each recipient to return all or any portion of the Confidential Information once it is no longer 

needed by such recipient to fulfill its responsibilities under the Filed Documents.  

 

Notwithstanding the foregoing, the ISO, the Participants Committee or any Governance Participant may 

disclose Confidential Information of another Governance Participant or the ISO only: (1) if such 

disclosure is permitted in writing by the Furnishing Entity, DR Information Provider or the ISO, as the 

case may be, or (2) if disclosure is required by order of a court or regulatory agency of competent 

jurisdiction or dispute resolution pursuant to the Filed Documents, or (3) as otherwise specifically 

permitted by this Policy. Any entity subject to this Information Policy shall provide prompt written notice 

to the Furnishing Entity if that entity either is compelled by order of a court or regulatory agency of 

competent jurisdiction to disclose, or receives a request seeking to compel disclosure of, Confidential 

Information for which it is not the Furnishing Entity. Further, in recognition that certain Governance 

Participants are subject to public records and open meeting laws and that certain other demands may be 

placed on Governance Participants to disclose Confidential Information, a recipient of Confidential 

Information of another Governance Participant or the ISO may disclose such Confidential Information if 

and to the extent required by law or requested in writing pursuant to a public records demand or other 

legal discovery process, provided in either event that the disclosing Governance Participant gives the 

Furnishing Governance Participant or the ISO prompt written notice of the circumstances that may 

require such disclosure in time so that the Furnishing Governance Participant or the ISO has a reasonable 

opportunity to seek a protective order to prevent disclosure.  

 

Notwithstanding anything to the contrary contained in this Section 2.2, the ISO, the Participants 

Committee, or any Governance Participant may disclose Confidential Information to an alternate dispute 

resolution (“ADR”) neutral in an ADR proceeding required or permitted by any New England market 

rule, including Appendix A, “Market Monitoring, Reporting and Market Power Mitigation,” and 

Appendix B, “Imposition of Sanctions,” to Market Rule 1, or to an arbitrator in an arbitration proceeding 

under the Filed Documents. In addition, the ISO or any Governance Participant may disclose Confidential 

Information to a Dispute Representative as defined in, and permitted by, Section 5 of the Billing Policy. 

Any such ADR neutral, arbitrator or Dispute Representative must agree to be bound by this Information 

Policy.  

 

Notwithstanding anything to the contrary in this Information Policy, resource-specific information 

contained in the data fields of the Forward Capacity Tracking System, but not information provided to the 
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ISO as separate attachments via the Forward Capacity Tracking System, will be shared with subsequent 

Lead Market Participants or Project Sponsors for that resource.  

 

Notwithstanding anything to the contrary in the ISO New England Information Policy, the ISO, the 

Participants Committee, or any Governance Participant may disclose Confidential Information as required 

or permitted to satisfy the “Minimum Criteria for Market Participation” set forth in Section II.A of the 

ISO New England Financial Assurance Policy. 

 

2.3  Disclosure of Information Regarding Defaulting Governance Participants  

Notwithstanding any provision herein to the contrary, the information for release to Governance 

Participants identified in this Section shall no longer be deemed “Confidential Information” pursuant to 

the Information Policy. For any Governance Participant that is the subject of a voluntary or involuntary 

bankruptcy petition or has sought relief under bankruptcy or insolvency laws, or that has otherwise 

defaulted under its arrangements with the ISO, which default is not, or the ISO reasonably concludes will 

not be, cured within five days of the date of the default, in the case of a Payment Default (as defined in 

the Billing Policy) or within ten days of the date of its default in the case of any other defaults, the 

following information with respect to that Governance Participant’s obligations shall be disclosed by the 

ISO to each member and alternate on the Participants Committee, each Governance Participant’s billing 

contacts, appropriate Stakeholder Committee(s) designated by the Participants Committee, and 

appropriate state regulatory or judiciary authority:  

 

For the 60 calendar day period prior to the date of the bankruptcy, insolvency petition or other 

default (the “Default Date”) and from the Default Date forward until such time as the Governance 

Participant cures the default: (i) the type and available amount of financial assurance in place; (ii) 

any notification provided by such Governance Participant pursuant to the Financial Assurance 

Policy and/or Billing Policy to the ISO of a material change in its financial status; (iii) any change 

in the type or available amount of financial assurance provided by such Governance Participant; 

(iv) whether such Governance Participant has defaulted on its payment obligations under the 

Billing Policy, the amount of any such default, the date of the default, and when or whether the 

default is cured; (v) whether such Governance Participant has defaulted on its obligations under 

the Financial Assurance Policy, the amount of any such default, the date of the default, and when 

or whether the default is cured; (vi) where the financial assurance provided by such Governance 

Participant is a bond, whether the ISO has provided notice of default to the surety and whether the 

surety has given notice of termination of the bond or otherwise disclaimed or refused to honor or 
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delayed in honoring its obligations under the bond, and the response of the ISO to any such 

notice; (vii) whether such Governance Participant is a net seller or purchaser in the New England 

Markets; (viii) the amount of such Governance Participant’s purchases in the New England 

Markets; and (ix) whether such Governance Participant owns a registered Load Asset.  

 

If a Governance Participant is suspended from the New England Markets, the ISO immediately shall send 

notice of such suspension to each of the members and alternates on the Participants Committee, the 

energy regulatory agencies in each of the New England states and the Federal Energy Regulatory 

Commission. Said notice shall identify the specific date and time of the suspension.  

 

2.4  Breach of Confidential Information Obligations  

The Governance Participants and the ISO acknowledge that remedies at law for any breach of the 

obligations under this Section 2 would be inadequate and agree that, in enforcing this Section 2, in 

addition to any other remedies provided at law:  

 

(a)  A Furnishing Governance Participant may, at its option, take one or both of the following actions: 

(i) apply to any court of equity having jurisdiction for an injunction restraining the ISO, any 

Stakeholder Committee or any Governance Participant from an actual or threatened violation of 

this Section 2 relating to Confidential Information provided by such Furnishing Governance 

Participant and (ii) submit such actual or threatened violation to arbitration in accordance with the 

procedure provided in Section 17.3 of the Participants Agreement and Section I of the 

Transmission, Markets and Services Tariff.  

 

(b)  The ISO may, at its option, take one or both of the following actions: (i) apply to any court of 

equity having jurisdiction for an injunction restraining a Governance Participant or any 

Stakeholder Committee from an actual or threatened violation of this Section 2 relating to 

Confidential Information and (ii) submit such actual or threatened violation to arbitration in 

accordance with the procedure provided in Section 17.3 of the Participants Agreement and 

Section I of the Transmission, Markets and Services Tariff.  

 

(c)  The Participants Committee may, at its option, take one or both of the following actions: (i) apply 

to any court of equity having jurisdiction for an injunction restraining the ISO from an actual or 

threatened violation of this Section 2 relating to Confidential Information and (ii) submit such 

actual or threatened violation to arbitration in accordance with the procedure provided in Section 
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17.3 of the Participants Agreement and Section I of the Transmission, Markets and Services 

Tariff.  

 

Section 3 -Information Access  

 

3.0  Information Access  

 

(a)  Public Information  

This information includes:  

 

 Public record filings with regulatory agencies. (Some examples include, but are not limited to, ISO 

Budget Data required for ISO Tariff Filings; and data associated with the Open Access Transmission 

Tariff.) 

 

 Data posted on the Open Access Same-Time Information System (“OASIS”). (Some examples 

include, but are not limited to, Transmission Facilities Information including System Inventory; New 

Applications; Scheduling Information, Real Time Tie Line Use and Surplus Availability; Aggregate 

MW of generation operating out of merit (for transmission, reliability, and VAR) by Reliability 

Region (these Regions will be defined by the ISO, such that no Confidential or Strategic Information 

is released), Real Time Operating Reserve Availability and curtailment or interruption of External 

Transactions.)  

 

 Information and/or reports that are required to be filed with the Federal Energy Regulatory 

Commission (“FERC”) (unless specifically required to be filed on a confidential basis). (For example, 

the Filed Documents.) 

 

 Public Generator Information including System Inventory and New Applications. (Some examples 

include, but are not limited to, Capacity, Energy, Loads & Transmission (CELT) Report; and 18.4 

Applications.) 

 

 Public Market Information includes any items required to be made public by (i) the Filed Documents; 

(ii) other relevant documents, including without limitation the ISO New England Manuals and any 

other system rules, procedures or criteria for the operation of the New England system and 

administration of the Market and the Filed Documents; and (iii) the items listed in Aggregate Market 
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Results, as posted under “Market Information” on the ISO website pursuant to this Information 

Policy. (Some examples include, but are not limited to, aggregate Market requirements and 

settlements; Clearing Prices; Locational Marginal Prices; lists of load zones, nodes and hubs; 

Emergency Energy notices; market monitoring input assumptions and threshold values; Financial 

Transmission Rights modeling and auction results; Auction Revenue Rights modeling and auction 

results; information relating to the Load Response Program; ICAP Market Schedules and UCAP 

auction results.) 

 

 In addition, the System Operator shall publish each month’s bid and offer information for all markets 

on its website on the first day of the fourth calendar month following the month during which the 

applicable demand bids and supply offers were in effect (e.g., bid and offer data for January would be 

released on May 1), provided that the information is presented in a manner that does not reveal the 

specific load or supply asset, its owners, or the name of the entity making the bid or offer, but that 

allows the tracking of each individual entity’s bids and offers over time.  

 

 Market test information including any information equivalent to Public Market Information derived 

from test programs for new markets or market software or simulations of proposed market 

improvement (includes any and all information necessary for evaluation of the impacts of a proposed 

new market or an improvement to an existing market, such as cost-shifting impacts and price impacts 

under certain conditions).  

 

 Long-term system planning and operations information consisting of load forecasts, transmission 

models (including power flow, short circuit and stability models and their related base cases and 

contingency files), transfer limits used for planning purposes, Installed Capacity Requirements and 

Governance Participants and non-Governance Participants proposed generation.  This information 

does not include near-term transmission models or transfer limits within New England that are 

developed as part of system operations or real-time information from the control room energy 

management system; provided that, notwithstanding the provisions of Sections 3.0(b) and (g)(ii), the 

ISO may publish, on a weekly basis, the following information associated with NERC’s alert 

regarding “Consideration of Actual Field Conditions in Determination of Facility Ratings” for each 

transmission facility affected by the alert: (i) the identification of the facility subject to a rating 

change; (ii) the original rating of the facility; (iii) the new rating of the facility which reflects the de-

rating due to the NERC alert, and; (iv) the non-binding expected date that the transmission facility de-

rating will be remediated.  
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 Public Reports required by the Filed Documents (including, but not limited to, evaluation of 

procedures for determination of Locational Marginal Prices as well as the awarding Financial 

Transmission Rights and associated Congestion Costs and Transmission Congestion Credits).  

 

 Public Market Monitoring Information including, but not limited to, public reports by the 

Independent Market Advisor required by the Market Rules (includes the ISO’s time and expenses in 

pursuing sanctionable behavior on a case-by-case basis and periodic reports of sanctions imposed and 

the sanctionable behavior upon which such sanctions were imposed, provided that the information is 

presented in a manner that does not allow for the identification of the Governance Participants by 

name or provide a manner for identifying such Governance Participants, except as otherwise provided 

in the Filed Documents).  

 

 Any other information that is not Confidential Information that the ISO determines is appropriate for 

public dissemination because it will improve system reliability, the efficiency of the markets or public 

understanding of the New England system and the operations of the ISO.  

 

This data may be made available to the public at large. (Fees may be applicable to cover process and 

handling expenses.) [This information corresponds to the MIS security rule “PB” Public.]  

 

(b)  Non-Public Transmission Information  

This information includes:  

 

 Information and/or reports that are filed with the North American Electric Reliability Council 

(NERC). (Some examples include, but are not limited to, all NPCC data, see examples below.) 

 

 Information and/or reports that are filed with the Northeast Power Coordinating Council (NPCC).  

 

 Real-time system operations information, which is not posted on the OASIS, including but not limited 

to detailed operations data. (Some examples include, but are not limited to, real-time transmission line 

flows, real-time transfer limits, and real-time voltages.)  
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 Information relating to specific Generating facilities, which is required by transmission personnel to 

ensure the reliable operation of the New England bulk power system. (Some examples include, but 

are not limited to, detailed Generator operating characteristics; and dynamic swing recorder plots.) 

 

 Transmission Operating Guides. (Some examples include, but are not limited to, guides for operation 

of Special Protection Systems; and transmission operations related to Stability Limits.) 

 

 Information related to system restoration efforts. (Some examples include, but are not limited to, ISO 

and Governance Participants' detailed Power System Restoration Plans.) 

 

This information may be made available to Reliability Councils and all Governance Participants’ 

Transmission Personnel. The release of relevant transmission outage information to affected generators, 

to the extent required or desired for coordination of transmission and generation outages, shall be 

governed by the processes available for such coordination (OP3 or any successor or similar document), by 

the Codes of Conduct and by other applicable FERC regulation. There is no direct correlation to the MIS 

Security Rules and there is currently no specific transmission information distributed via the MIS.  

 

(c)  Governance Participant Specific Data  

This information includes:  

 

 Data not yet posted on the OASIS. (Some examples include, but are not limited to, Interface 

Transmission Service Schedules Lists.) 

 

 Confidential Information, as defined in Section 2.1 of this Policy, for which this Governance 

participant, or an Agent thereof, has the right to receive the data.  (Some examples include, but are 

not limited to, Product Obligation; and Load.) 

 

 Invoice and Settlement Data.  (Some examples include, but are not limited to, Governance Participant 

Phase I/II Hourly Transfer Capability Allocations; Electrical Load, Adjusted Net Interchange, 

Obligation, Entitlement, Charges, and Payments for each market.) 

 

[This data may be made available to active users or agents of the specified Governance Participant. This 

information corresponds to the MIS security rule “SM” Settlement Rule.]  
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(d)  Asset Specific Information – Near Real-Time  

This information includes:  

 

 Near real-time information related to the particular asset. (Some examples include, but are not limited 

to, Generation Levels (MW); Designations (MW); Automatic Generation Control Status, Operating 

Limits, Response Rates, unit forecast and operation information, and Real Time Status of External 

Contract Sales and/or Purchases for which a Governance Participant has a contract on file with the 

ISO.)  

 

This data may be made available to those Governance Participants, or Agents thereof, who are joint 

Owners and/or Entitlement Holders in the Asset. [This information corresponds to the MIS security rules 

“OS” Ownership Rule, “RS” Responsible Party Rule and an Entitlement Holder Rule, currently not 

identified in the MIS security rules. As applicable, this data may also be made available to a Governance 

Participant who is a contractual party to external or internal bilateral contracts for the specified Asset, 

which corresponds to the MIS security rule “TH” Transaction Holder Rule.] The release of relevant 

generation outage information to affected transmission owners, to the extent required or desired for 

coordination of transmission and generation outages, shall be governed by the processes available for 

such coordination (OP3 or any successor or similar document), by the Codes of Conduct and by other 

applicable FERC regulation.  

 

(e)  Asset Specific Information – Forecast and post-Settlement  

This information includes:  

 

 Unit Forecast information relating to a particular Asset, which is necessary to determine the projected 

operation of particular Generators. (Some examples include, but are not limited to, Start Time; 

Generation; and Shut-Down Time.) 

 

 Information relating to a particular Asset, which is necessary to determine the accuracy of Settlement. 

(Some examples include, but are not limited to, High Operating Limit; Generation; Ownership Share; 

and Duration on Automatic Generation Control.) 

 

 Governance Participant input data. (Some examples include, but are not limited to, generation input 

data; and records of deficient performance.) 
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 Capability Responsibility (CR) data and calculations, for those specific Generating facilities for 

which a Governance Participant(s) has an ownership interest. (Some examples include, but are not 

limited to, Unit Capability Demonstrations and Audits; and Seasonal Claimed Capability.) 

 

 All information, with the exception of bids, offers and meter data, necessary to verify Settlement data. 

(Some examples include, but are not limited to, Response Rate data; and Minimum Run-Time data.) 

 

This data may be made available to those Governance Participants, or Agents thereof, who are joint 

Owners and/or Entitlement Holders in the Asset. [This information corresponds to the MIS security rules 

“OS” Ownership Rule, “RS” Responsible Party Rule and an Entitlement Holder Rule, currently not 

identified in the MIS security rules.] The release of relevant generation outage information to affected 

transmission owners, to the extent required or desired for coordination of transmission and generation 

outages, shall be governed by the processes available for such coordination (OP3 or any successor or 

similar document), by the Codes of Conduct and by other applicable FERC regulation.  

 

(f)  Meter, Bid and Offer Data  

This information includes:  

 

 Confidential Information submitted as input to the Market System. Bid and offer data may be made 

available to any Governance Participant with a Generation Ownership Share, or Agent thereof, for a 

specified Asset. [This information corresponds to the MIS security rules “RS” Responsible Party 

Rule.]  

 

 Meter data may be made available to the Assigned Meter Reader for a specified Asset. There is no 

direct correlation to the MIS Security Rules and there is currently no specific MIS distribution of 

meter data. However, meter data may be manually distributed to the Host Participant whose 

unmetered load is calculated based on said meter data.  

 

(g)  Reliability, Operations and Area Control Information  

(i)  External Control Center Information  

This information includes:  

 

 All System Operations or Planning Information that relates to the particular external Control 

Center. (Some examples include, but are not limited to, transmission interface transfers and 
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limits within the external control center area; and Inter-Area Emergency Assistance available, 

used for Planning purposes, under OP-4 conditions.)  

 

 Information that is required to assure the reliable operation of the interconnected bulk power 

system. (Some examples include, but are not limited to, all information deemed necessary in 

the event of OP 4 implementation; and, under non-OP-4 system conditions, information 

related to Inter-Area flow control.)  

 

 Inter-area Transmission Operating Guides that relate to the particular external control area. 

(Some examples include, but are not limited to, PV-20 Cross Trip SPS – available to New 

York; and Phase I Runback SPS – available to Hydro Quebec.)  

 

 Confidential Information (under signature of confidentiality agreements that provide rights to 

Governance Participants equivalent to those granted in this Information Policy to notice of 

and opportunity to defend against any release of their Confidential Information) and non-

confidential information may be shared among Control Areas for the purposes of increasing 

markets coordination, including elimination of seams, increasing market efficiency and study 

purposes of the interconnected bulk power system. (Some examples include, but are not 

limited to, ISO operations and markets information, including market monitoring 

information, provided that market monitoring information shall only be shared with 

independent market operators or independent market monitors and only in connection with 

particular investigations affecting regional markets.)  

 

There is no direct correlation to the MIS Security Rules and there is no specific MIS distribution of 

External Control Center Information. This information is not available to Governance Participants, a 

subset thereof, or the Public at large, but is typically communicated by the ISO Operations (Control 

Room/Forecast Office) or Planning Department directly to External Control Center personnel.  

 

(ii)  Internal (Satellites) Control Center Information  

This information includes:  

 

 All System Operations or Planning Information.  (Some examples include, but are not limited to, 

detailed system models; and transmission element data as detailed on the NX-9 forms.) 
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 Information relating to specific Generating facilities that is needed to assure the reliable operation of 

the New England Control Area.  (Some examples include, but are not limited to, Generator 

constraints, including the reason for such constraint; and detailed Generator unit commitment.) 

 

 Transmission Operating Guides.  (Some examples include, but are not limited to, guides for operation 

of Special Protection Systems; and transmission operations related to Stability Limits.) 

 

 New England and Satellite System Restoration Plans.  (Some examples include, but are not limited to, 

the ISO, Satellite and Governance Participants’ detailed Power System Restoration Plans.) 

 

There is no direct correlation to the MIS Security Rules and there is no specific MIS distribution of 

Internal (Satellite) Control Center Information. This information is not available to Governance 

Participants, a subset thereof, or the Public at large, but is typically communicated by the ISO Operations 

(Control Room/Forecast Office) directly to Satellite personnel.  

 

(h)  Load Response Provider Information  

This information is asset-specific Confidential Information, including:  

 Retail customer information; 

 Customer data; 

 Load profiles, and; 

 Demand response information provided at the request of the Internal Market Monitor pursuant to 

Section III.A.17. 

 

Information relating to retail customers, customer data and load profiles is subject to certain state law 

restrictions and is not available to Governance Participants, a subset thereof, or the Public at large, but is 

typically communicated by the ISO Operations (Control Room/Forecast Office) directly to Load 

Response Provider personnel.  

 

(i)  ISO New England Information  

This information includes:  

 

 Any Governance Participant or Asset specific information as requested by the ISO, which will be 

maintained in accordance with this Policy. (Some examples include, but are not limited to, all 

Governance Participant and Asset specific information, which is available to the ISO.)  
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 Any ISO Employment Information and ISO Administrative Information not specifically listed in 

other categories.  

ISO personnel, Consultants, Counsel, and Board Members may have access to any information defined in 

the categories listed above. This information corresponds to the MIS security rule “ISO” ISO New 

England.  

 

All Confidential Information, as defined in Section 2.1 of this Policy, will only be distributed in 

accordance with this Policy.  

 

All other data, which is not specifically defined and is not Confidential Information, may be released at 

the discretion of the ISO in accordance with the procedures set forth in Sections 3.1, 3.2 and 3.3 hereto.  

 

(j)  Critical Energy Infrastructure Information (“CEII”)  

This information includes:  

 

 Information designated by a Governance Participant or the ISO as CEII, which is defined by FERC as 

“specific engineering, vulnerability, or detailed design information about proposed or existing critical 

infrastructure that: (1) relates details about the production, generation, transportation, transmission, or 

distribution of energy; (2) could be useful to a person in planning an attack on critical infrastructure; 

(3) is exempt from mandatory disclosure under the Freedom of Information Act, 5 U.S.C. 552 (2000); 

and (4) does not simply give the general location of the critical infrastructure.”  

 

 Reports, summaries, compilations, analyses, notes or other information which contain such 

information.  

 

Access to CEII shall be granted by the ISO in accordance with the CEII disclosure processes posted on its 

website and, in the event that the CEII also falls within a category of information (including Confidential 

Information) described herein, in accordance with this Information Policy. Governance Participants shall 

treat CEII as if it were Confidential Information, notwithstanding any other provision of this Information 

Policy, and additionally shall maintain CEII in a secure place.  

 

3.1  Information Requests  

(a)  Requesting Entities  
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As used in this Section 3.1, the term “Requesting Entity” shall mean any entity (other than the FERC or 

an Authorized Person, as defined in Section 3.3 of this Information Policy) that requests information from 

the ISO.  

 

(b)  Public Information  

If a Requesting Entity requests that the ISO publish Public Information (as defined in Section 3.0(a) of 

this Information Policy) that is not currently published by the ISO, the ISO may after consultation with 

the Participants Committee or its designated subcommittee or working group defer or deny such request if 

the ISO determines that publication of such data is not feasible at the time of such request due to resource 

limitations, including, without limitation, available software.  

 

(c)  Non-Public Information  

(i)  A Requesting Entity that desires to make a formal request for information that is not 

Public Information from the ISO, the resolution of which request shall be appealable under 

Section 3.1(e)(v) of this Information Policy, shall submit a formal written request to the ISO in 

the manner set forth in Section 3.1(d) below (a “Formal Information Request”) for such 

information.  

 

(ii)  Requests for information from Requesting Entities to the ISO other than Formal 

Information Requests need not be in writing.  

 

(iii)  Any request for information from the FERC or from an Authorized Person (as defined in 

Section 3.3 of this Information Policy) shall be addressed according to the procedures set forth in 

Section 3.2 and Section 3.3 of this Information Policy, respectively.  

 

(d)  Form of Request; Tracking  

(i)  Any Formal Information Request shall be directed to the point of contact designated by 

the ISO to handle such requests (the “ISO Information Contact”). The ISO shall post contact 

information for the ISO Information Contact on the ISO website.  

 

(ii)  A Formal Information Request shall be in writing, which shall include electronic 

communications addressed to the ISO Information Contact, and shall: (a) describe with 

particularity the information sought; (b) provide a description of the purpose of the information 

request; (c) state the time period for which such information is requested; (d) specifically 
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designate such request as a Formal Information Request and make reference to Section 3.1(d)(ii) 

of the Information Policy; and (e) provide contact information for the person to whom the 

response to such Formal Information Request is to be directed.  

 

(iii)  The ISO Information Contact shall track all Formal Information Requests and provide a 

report indicating the nature of each request and the response to such request to the Markets 

Committee on a monthly basis.  

 

(e)  Timing and Notice  

(i)  The ISO Information Contact normally shall notify all affected Furnishing Entities within 

five (5) business days after receiving a Formal Information Request.  

 

(ii)  The ISO Information Contact normally shall provide the Requesting Entity with a 

response (an “Initial Response”) within fifteen (15) business days after receiving the Formal 

Information Request (the “Request Date”). The Initial Response shall indicate either (A) that the 

ISO has made a decision on the Formal Information Request in accordance with Section 3.1(f)(i) 

below, in which case it shall describe such decision, or (B) that the ISO was unable to reach a 

decision, and will be consulting with the Participants Committee in accordance with Section 

3.1(f)(ii) below.  

 

(iii)  If the Initial Response indicates that the ISO is further consulting with the Participants 

Committee, the ISO Information Contact normally shall provide the Requesting Entity with a 

follow-up response (a “Follow-Up Response”) the earlier of ten (10) business days after a 

recommendation by the Participants Committee as set forth in Section 3.1(f)(ii) below or sixty 

(60) days following the Request Date, which response shall indicate either (A) that the ISO has 

made a decision on the Formal Information Request in accordance with Section 3.1(f)(ii) below, 

in which case it shall describe such decision, or (B) that the ISO has failed to make a decision 

with respect to the Formal Information Request, in which case such request shall be deemed 

denied.  

 

(iv)  The ISO Information Contact shall provide the Furnishing Entity(ies) with copies of any 

Initial Response or Follow-Up Response provided in response to a Formal Information Request 

on the same day that such responses are provided to the Requesting Entity. In addition, the ISO 

Information Contact shall provide the Furnishing Entity(ies) with at least ten (10) business days 
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prior written notice of any release of Confidential Information or Strategic Information relating to 

such Furnishing Entity (whether such release is on the ISO’s own initiative, in response to a 

Formal Information Request, or otherwise), which written notice shall inform such Furnishing 

Entity(ies) of its right to dispute such release under Section 3.1(e)(v) of the Information Policy.  

 

(v)  The Requesting Entity shall have the right to appeal any Initial Response that contains a 

decision with respect to a Formal Information Request and any Follow-Up Response. Any 

affected Furnishing Entity shall have the right to appeal any Initial Response or Follow-Up 

Response that contains a decision with respect to a Formal Information Request and any decision 

by the ISO to release Confidential Information or Strategic Information (whether such release is 

on the ISO’s own initiative, in response to a Formal Information Request, or otherwise). The 

Participants Committee shall have the right to appeal any Initial Response that contains a decision 

with respect to a Formal Information Request. Notice of any appeal shall be provided 

contemporaneously to the Participants Committee and the ISO Information Contact.  

  

(vi)  Any appeal of the ISO’s actions under this Section 3.1 with respect to a Formal 

Information Request shall be subject to binding arbitration with FERC’s Alternative Dispute 

Resolution Service, as further described in 18 C.F.R. §§ 385.604, 385.605. The ISO and the 

disputing entity(ies) shall use reasonable efforts to insure that an arbitrator is selected and a 

hearing is scheduled within thirty (30) days of the ISO receiving notice of an appeal. Unless 

otherwise agreed by all parties, the duration of any arbitration hearing will be limited to one day. 

The arbitrator’s decision shall be binding on the respective parties; provided, however, that any of 

the respective parties to the arbitrator’s decision shall be entitled to appeal the arbitrator’s 

decision directly to FERC.  

 

(vii)  Suitable forms of notice and/or communications pursuant to this subsection shall include, 

but not be limited to, electronic communications.  

 

(f)  Consideration of Requests  

(i)  After receiving a Formal Information Request, the ISO shall first determine whether (X) 

the information requested is information described in Sections (a) through (i) of Section 3.0 and 

(Y) the Requesting Entity is a member of a user group specifically entitled to receive such 

information pursuant to Sections (a) through (i) of Section 3.0. If the ISO determines that the 

Requesting Entity is not entitled to receive the requested information pursuant to Sections (a) 
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through (i) of Section 3.0, the ISO shall then determine if the requested information is 

Confidential Information or Strategic Information. The ISO may consult with the Independent 

Market Advisor, NEPOOL Counsel, the Furnishing Entity(ies), and/or the Participants 

Committee (as provided in Section 3.1(d)) during the process of making this determination.  

 

(A)  If the ISO determines that the information is Confidential Information, the ISO 

Information Contact will refer the request to the Furnishing Entity(ies) and the ISO will 

not release the requested information unless it is directed to do so by the Furnishing 

Entity(ies) or ordered to do so by a court or regulatory authority with jurisdiction over 

such matters. If the Furnishing Entity(ies) directs the ISO to release the requested 

information, the ISO will next determine whether the requested information is Strategic 

Information as set forth in Section 3.1(c)(i)(B) below. The Furnishing Entity(ies) shall 

bear any costs reasonably incurred by the ISO in opposing the issuance of such an order 

requiring disclosure of the Furnishing Entity(ies)’ Confidential Information. 

Notwithstanding the foregoing, upon the request of a regulatory agency, other than FERC 

or its staff, having appropriate jurisdiction and subject to an appropriate confidentiality 

order entered under such agency’s procedures sufficient to preserve the confidential 

nature of the information submitted, and with advance notice to the Furnishing 

Entity(ies), the ISO Information Contact may submit Confidential Information to such 

agency.  

 

(B)  If the information requested is Strategic Information, the ISO shall determine 

whether to release the requested information, in consultation with the Independent 

Market Advisor, NEPOOL Counsel and/or the Furnishing Entity(ies), as the ISO deems 

appropriate. If the ISO releases such information, it will do so by making the information 

public.  

 

(C)  If the information requested is neither Confidential Information nor Strategic 

Information, the ISO shall determine whether to release the requested information; 

provided that the Participants Committee, acting on the recommendation of an 

appropriate Stakeholder Committee, may request the ISO to release the requested 

information.  
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(ii)  If, after consultation with the Independent Market Advisor, NEPOOL Counsel and/or the 

Furnishing Entity, as appropriate, the ISO cannot, in its good faith judgment, determine the 

classification status of requested information or otherwise believes that a Formal Information 

Request raises policy questions that should be determined by the Governance Participants, then 

the following procedure shall apply:  

 

(A)  The ISO shall refer the request to the Participants Committee with its 

recommendation for action.  

 

(B)  The Participants Committee, acting on recommendation of a subcommittee or 

working group, as appropriate, may approve of or suggest modifications to the 

recommendation of the ISO. If the Participants Committee approves the ISO’s 

recommendation, or if the ISO accepts the Participants Committee’s suggested 

modifications, the Participants Committee’s decision shall determine the response to the 

Formal Information Request; provided, however, that, to the extent that the information 

requested is found to be Confidential Information, the ISO shall continue to maintain the 

confidentiality of such information in accordance with the terms of this Information 

Policy.  

 

(g)  Release of Information; Prioritization of Formal Information Requests  

(i)  The ISO shall reasonably attempt to comply with any Formal Information Request that 

has been granted within thirty (30) days of the Initial Response or Follow-Up Response informing 

the Requesting Entity that its request has been granted. The ISO may condition the release of any 

information to a Requesting Entity upon payment of the ISO’s reasonable cost to identify and 

prepare such information.  

 

 (ii)  If the ISO does not have the resources available to comply with all outstanding Formal 

Information Requests within the time provided in clause (i) above, the ISO will consult with the 

Participants Committee or its designated subcommittee or working group to determine how such 

Formal Information Requests should be prioritized.  

 

(h)  Definition of Strategic Information  

For purposes of this Policy, Strategic Information means any information, except Public Information, that 

would affect a Governance Participant’s bid or offer strategy in the New England electric markets 
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including information affecting the offer price for or cost of operation of a resource, the capacity or 

availability of a resource, or any other offer parameter for a resource.  

 

Strategic Information includes Confidential Information supplied by Governance Participants to the 

extent such information would affect a Governance Participant’s bid or offer strategy such as, for 

example:  

 

 All offer prices and parameters for particular resources including bid blocks and times.  

 

 Cost information regarding operation of one or more resources if and to the extent supplied to the 

ISO.  

 

 Information regarding fuel availability for thermal resources or impoundment levels for hydroelectric 

facilities.  

 

 Information regarding transmission outages, not otherwise made public, for scheduled maintenance or 

otherwise that affects the availability of certain generating resources.  

 

Strategic Information may also include information calculated or produced by the ISO such as:  

 

 Aggregate prices and quantities offered that are derived through the unit commitment process.  

 

 Information regarding which resources will run or have run during any particular market settlement 

period.  

 

 Information derived through the unit commitment process or the market settlement system as to units 

that run out of merit.  

 

 Information regarding the existence or location of certain short-term transmission constraints.  

 

No Strategic Information that is Confidential Information will be released except in compliance with the 

provisions of this Information Policy regarding Confidential Information.  

 

3.2  Disclosure to FERC  
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If the FERC or its staff, during the course of an investigation or otherwise, requests information from the 

ISO that is Confidential Information or CEII, the ISO shall provide the requested information to the 

FERC or its staff, within the time provided for in the request for information. In providing Confidential 

Information to FERC or its staff, the ISO shall, consistent with 18 C.F.R §§ 1b.20 and 388.112, request 

that the information be treated as confidential and non-public by the FERC and its staff and that the 

information be withheld from public disclosure. The ISO shall notify any affected Furnishing Entity(ies) 

(1) when it is notified by FERC or its staff, that a request for disclosure of Confidential Information has 

been received at which time the ISO and the affected Furnishing Entity(ies) may respond before such 

information would be made public; and (2) when it is notified by FERC or its staff that a decision to 

disclose Confidential Information has been made, at which time the ISO and the affected Furnishing 

Entity(ies) may respond before such information would be made public. In providing CEII to FERC or its 

staff, the ISO shall, consistent with 18 CFR § 388.112, request that the information be treated as CEII by 

the FERC and its staff.  

 

3.3  Disclosure to Authorized Persons and ISO/MMU Requesting Entities  

 

(a)  Definitions  

For purposes of this Section 3.3, the following terms shall have the meanings set forth below:  

 

“Affected Governance Participant” shall mean a Governance Participant, which, as a result of its 

Participation in the markets administered by the ISO, provided Confidential Market Information to the 

ISO, which Confidential Market Information is requested by or is disclosed to an Authorized Person 

under a Non-Disclosure Agreement.  

 

“Authorized Commission” shall mean a State public utility commission within the geographic limits of 

the New England Control Area that regulates the distribution or supply of electricity to retail customers 

and is legally charged with monitoring the operation of wholesale or retail markets serving retail suppliers 

or customers within its State.  

 

“Authorized Person” shall mean a person who has executed a Non-Disclosure Agreement, and is 

authorized in writing by an Authorized Commission to receive and discuss Confidential Market 

Information. Authorized Persons may include attorneys representing an Authorized Commission, 

consultants and/or contractors directly employed by an Authorized Commission, provided; however, that 
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consultants or contractors may not initiate requests for Confidential Market Information from the ISO or 

the IMMU.  

 

“Confidential Market Information” shall mean Confidential Information consisting of market data 

relating to the markets administered by the ISO, including data supplied by Governance Participants and 

aggregate data regularly compiled by the ISO. Confidential Market Information shall not include the 

following categories of information without excluding any objective market data associated with them 

that would otherwise be provided under the first sentence of this definition: (i) draft versions of reports 

and analyses, (ii) internal ISO documents not related to market data, (iii) attorney-client communications, 

(iv) attorney work-product privileged information, (v) communications about Confidential Market 

Information between an Affected Governance Participant and the ISO/IMMU, except to the extent that 

the communications become part of final written reports or final written analyses by the ISO/IMMU, (vi) 

communications between an Affected Governance Participant and the ISO made on a confidential basis as 

part of a settlement proceeding or negotiation; and (vii) information provided to the ISO on a confidential 

basis as part of an Alternative Dispute Resolution proceeding.  

 

“Information Request” shall mean a written request, in accordance with the terms of this Section 3.3 for 

disclosure of Confidential Market Information pursuant to Section 3.3 of this Information Policy.  

 

“ISO/MMU Requesting Entity” shall mean an independent system operator or regional transmission 

organization subject to the Commission’s jurisdiction, or its market monitor, that is requesting 

Confidential Market Information pursuant to Section 3.3(c) of this Information Policy. 

 

“Non-Disclosure Agreement” shall mean an agreement between an Authorized Person and the ISO 

pursuant to Section 3.3 of this Information Policy, the form of which is appended to this Information 

Policy (Appendix A), wherein the Authorized Person is given access to otherwise restricted Confidential 

Market Information, for the benefit of their respective Authorized Commission.  

 

“State Certification” shall mean the Certification of an Authorized Commission, pursuant to Section 3.3 

of this Information Policy, the form of which is appended to this Information Policy (Appendix B), 

wherein the Authorized Commission identifies all Authorized Persons employed or retained by such 

Authorized Commission, a copy of which shall be filed with FERC.  
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“Third Party Request” shall mean any request or demand by any entity upon an Authorized Person, an 

Authorized Commission or an ISO/MMU Requesting Entity for release or disclosure of Confidential 

Market Information provided to the Authorized Person, Authorized Commission or ISO/MMU 

Requesting Entity by the ISO, the Internal Market Monitor or the External Market Monitor. A Third Party 

Request shall include, but shall not be limited to, any subpoena, discovery request, or other request for 

Confidential Market Information made by any: (i) federal, state, or local governmental subdivision, 

department, official, agency or court, or (ii) arbitration panel, business, company, entity or individual.  

 

(b)  Procedures for Disclosures to Authorized Persons  

(i)  Notwithstanding anything in this section to the contrary, the ISO and/or the External 

Market Monitor shall disclose Confidential Market Information, otherwise required to be 

maintained in confidence pursuant to this Information Policy, to an Authorized Person under the 

following conditions:  

 

(1)  The Authorized Person has executed a Non-Disclosure Agreement with the ISO 

representing and warranting that he or she:  (i) is an Authorized Person; (ii) is duly 

authorized to enter into and perform the obligations of the Non-Disclosure Agreement; 

(iii) has adequate procedures to protect against the release of any Confidential Market 

Information received, (iv) is familiar with, and will comply with any applicable 

procedures of the Authorized Commission which the Authorized Person represents, (v) 

covenants and agrees on behalf of himself or herself not to disclose the Confidential 

Market Information and to deny any Third Party Requests and defend against any legal 

process which seeks the release of any Confidential Market Information received in 

contravention of the terms of the Non-Disclosure Agreement, and (vi) is not in breach of 

any Non-Disclosure Agreement entered into with the ISO.  

 

(2)  The Authorized Commission employing or retaining the Authorized Person has 

provided the ISO with: (a) a final order of FERC prohibiting the release by the 

Authorized Person or the Authorized Commission of Confidential Market Information in 

accordance with the terms of this Information Policy and the Non-Disclosure Agreement; 

and (b) either an order of such Authorized Commission or a certification from counsel to 

such Authorized Commission, confirming that the Authorized Commission (i) has 

statutory authority to protect the confidentiality of any Confidential Market Information 

received from public release or disclosure and from release or disclosure to any other 
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entity, (ii) will defend against any disclosure of Confidential Market Information 

pursuant to any Third Party Request through all available legal process, including, but not 

limited to, obtaining any necessary protective orders, (iii) will provide the ISO with 

prompt notice of any such Third Party Request or legal proceedings and will consult with 

the ISO and/or any Affected Governance Participant in its efforts to deny the Third Party 

Request or defend against such legal process, (iv) in the event a protective order or other 

remedy is denied, will direct Authorized Persons authorized by it to furnish only that 

portion of the Confidential Market Information which their legal counsel advises the ISO 

in writing is legally required to be furnished, (v) will exercise its best efforts to obtain 

assurance that confidential treatment will be accorded to such Confidential Market 

Information and (vi) has adequate procedures to protect against the release of such 

Confidential Market Information; and (c) confirmation in writing that the Authorized 

Person is authorized by the Commission to enter into the Non-Disclosure Agreement and 

to receive Confidential Market Information under this Information Policy.  

 

(3)  The Authorized Commission employing or retaining the Authorized Person has 

provided the ISO with a State Certification.  

 

(4)  The ISO and the External Market Monitor shall be expressly entitled to rely upon 

such FERC and Authorized Commission orders, the State Certification and/or 

certifications of counsel in providing Confidential Market Information to the Authorized 

Person, and shall in no event be liable, or subject to damages or claims of any kind or 

nature hereunder due to the ineffectiveness of the FERC and/or Commission orders, or 

the inaccuracy of such certification of counsel.  

 

(5)  The Authorized Person may discuss Confidential Market Information with other 

Authorized Persons who are parties to Non-Disclosure Agreements, provided; however, 

that the ISO shall have confirmed in advance and in writing that it has previously 

released the Confidential Market Information in question to such Authorized Persons.  

The ISO shall respond to any written request for confirmation within two (2) business 

days of its receipt.  

 

(6)  The ISO shall maintain a schedule of all Authorized Persons and the Authorized 

Commissions they represent, which shall be made publicly available on the ISO’s 
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website or by written request. Such schedule shall be compiled by the ISO, based on 

information provided by any Authorized Person and/or Authorized Commission.  The 

ISO shall update the schedule promptly upon receipt of information from an Authorized 

Person or Authorized Commission, but shall have no obligation to verify or corroborate 

any such information, and shall not be liable or otherwise responsible for any 

inaccuracies in the schedule due to incomplete or erroneous information conveyed to and 

relied upon by the ISO in the compilation and/or maintenance of the schedule.  

 

(ii)  The External Market Monitor or other designated representative of the ISO may, in the 

course of discussions with any Authorized Person, orally disclose information otherwise required 

to be maintained in confidence, without the need for a prior Information Request.  Such oral 

disclosures shall provide enough information to enable the Authorized Person or their Authorized 

Commission to determine whether additional Information Requests for information are 

appropriate. The External Market Monitor or other representative of the ISO will not make any 

written or electronic disclosures of Confidential Market Information to the Authorized Person 

pursuant to this section. In any such discussions, the External Market Monitor or other 

representative of the ISO shall ensure that the individual or individuals receiving such 

Confidential Market Information are Authorized Persons as defined herein, request that the 

Authorized Person describe the purpose of the inquiry, orally designate Confidential Market 

Information that is disclosed, and refrain from identifying any specific Affected Governance 

Participant whose information is disclosed.  The External Market Monitor or other representative 

of the ISO shall also be authorized to assist Authorized Persons in interpreting Confidential 

Market Information that is disclosed.  The External Market Monitor or representative of the ISO 

shall provide any Affected Governance Participant and counsel for the Participants Committee 

with oral notice of any oral disclosure immediately, but not later than one (1) business day after 

the oral disclosure.  Such oral notice to the Affected Governance Participant shall include the 

substance of the oral disclosure, but shall not reveal any Confidential Market Information of any 

other Governance Participant and must be received by the Affected Governance Participant 

before the name of the Affected Governance Participant is released to the Authorized Person, 

provided; however, the identity of the Affected Party must be made to the Authorized Person 

within two (2) business days of the initial oral disclosure.  The ISO shall provide an Affected 

Governance Participant and counsel for the Participants Committee with written notice, which 

shall include electronic communication, of any oral disclosure as soon as possible, but not later 

than two (2) business days after the date of the oral disclosure.  
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(iii)  As regards Information Requests:  

 

(1)  Information Requests to the ISO shall be in writing, which shall include 

electronic communications addressed to the External Market Monitor or other designated 

representative of the ISO, and shall: (a) describe with particularity the information 

sought; (b) provide a description of the purpose of the Information Request; (c) state the 

time period for which Confidential Market Information is requested; and (d) re-affirm 

that only the Authorized Person shall have access to the Confidential Market Information 

requested.  The ISO shall provide an Affected Governance Participant and counsel for the 

Participants Committee with written notice, which shall include electronic 

communication, of an Information Request of the Authorized Person as soon as possible, 

but not later than two (2) business days after the receipt of the Information Request.  

 

(2)  Subject to the provisions of section (iii)(3), the ISO shall supply Confidential 

Market Information to the Authorized Person in response to any Information Request 

within five (5) business days of the receipt of the Information Request, to the extent that 

the requested Confidential Market Information can be made available within such period, 

provided; however, that in no event shall Confidential Market Information be released 

prior to the end of the fourth (4th) business day without the express consent of the 

Affected Governance Participant. To the extent that the ISO cannot reasonably prepare 

and deliver the requested Confidential Market Information within such five (5) day 

period, it shall, within such period, provide the Authorized Person with a written schedule 

for the provision of such remaining Confidential Market Information.  Upon providing 

Confidential Market Information to the Authorized Person, the ISO shall either provide a 

copy of the Confidential Market Information to the Affected Governance Participant(s), 

or provide a listing of the Confidential Market Information disclosed, provided; however, 

that the ISO shall not reveal any Governance Participant’s Confidential Market 

Information to any other Governance Participant.  

 

(3)  Notwithstanding section (iii)(2), above, should the ISO, an Affected Governance 

Participant, or the Participants Committee (with respect to an Information Request that 

applies to multiple Governance Participants) object to an Information Request or any 

portion thereof, any of them may, within four (4) business days following the ISO’s 
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receipt of the Information Request, request, in writing, a conference with the Authorized 

Commission or the Authorized Commission’s authorized designee to resolve differences 

concerning the scope or timing of the Information Request, provided; however, nothing 

herein shall require the Authorized Commission to participate in any conference.  Any 

party to the conference may seek assistance from FERC staff in resolution of the dispute.  

Should such conference be refused by any participant, or not resolve the dispute, then the 

ISO, the Affected Governance Participant, the Participants Committee (with respect to an 

Information Request that applies to multiple Governance Participants) or the Authorized 

Commission may initiate appropriate legal action at FERC within three (3) business days 

following receipt of written notice from any conference participant terminating such 

conference. Any complaints filed at FERC objecting to a particular Information Request 

shall be designated by the party as a “fast track” complaint and each party shall bear its 

own costs in connection with such FERC proceeding. If no FERC proceeding regarding 

the Information Request is commenced within such three day period, the ISO shall utilize 

its best efforts to respond to the Information Request promptly. During any pending 

FERC proceeding regarding an Information Request, the ISO shall continue to maintain 

the confidentiality of the Confidential Market Information subject to such Information 

Request.  

 

(iv)  In the event of any breach of a Non-Disclosure Agreement:  

 

(1)  The Authorized Person and/or their respective Authorized Commission shall 

promptly notify the ISO, who shall, in turn, promptly notify any Affected Governance 

Participant and counsel for the Participants Committee of any inadvertent or intentional 

release, or possible release, of Confidential Market Information provided pursuant to any 

Non-Disclosure Agreement.  

 

(2)  The ISO shall terminate such Non-Disclosure Agreement upon written notice to 

the Authorized Person and his or her Authorized Commission, and all rights of the 

Authorized Person thereunder shall thereupon terminate, provided; however, that the ISO 

may restore an individual’s status as an Authorized Person after consulting with the 

Affected Governance Participant and to the extent that: (i) the ISO determines that the 

disclosure was not due to the intentional, reckless or negligent action or omission of the 

Authorized Person; (ii) there were no harm or damage suffered by the Affected 
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Governance Participant; or (iii) similar good cause shown. Any appeal of the ISO’s 

actions under this section shall be to FERC.  

 

(3)  The ISO, the Affected Governance Participant, and/or the Participants 

Committee shall have the right to seek and obtain at least the following types of relief: (a) 

an order from FERC requiring any breach to cease and preventing any future breaches; 

(b) temporary, preliminary, and/or permanent injunctive relief with respect to any breach; 

and (c) the immediate return of all Confidential Market Information to the ISO.  

 

(4)  No Authorized Person shall have responsibility or liability whatsoever under the 

Non-Disclosure Agreement or this Information Policy for any and all liabilities, losses, 

damages, demands, fines, monetary judgments, penalties, costs and expenses caused by, 

resulting from, or arising out of or in connection with the release of Confidential Market 

Information to persons not authorized to receive it, provided that such Authorized Person 

is an employee or member of an Authorized Commission at the time of such 

unauthorized release. Nothing in this section (iv)(4) is intended to limit the liability of 

any person who is not an employee of or a member of an Authorized Commission at the, 

time of such unauthorized release for any and all economic losses, damages, demands, 

fines, monetary judgments, penalties, costs and expenses caused by, resulting from, or 

arising out of or in connection with such unauthorized release.  

 

(5)  Any dispute or conflict requesting the relief in section (iv)(2) or (iv)(3)(a) above, 

shall be submitted to FERC for hearing and resolution.  Any dispute or conflict 

requesting the relief in section (4)(3)(c) above may be submitted to FERC or any court of 

competent jurisdiction for hearing and resolution.  

 

(c) Procedures for Disclosures to an ISO/MMU Requesting Entity 

(i) Notwithstanding anything in this section to the contrary, the ISO, the Internal Market 

Monitor or the External Market Monitor shall disclose Confidential Market Information, 

otherwise required to be maintained in confidence pursuant to this Information Policy, to an 

ISO/MMU Requesting Entity under the following conditions: 

 

(1) The ISO/MMU Requesting Entity has submitted to the ISO a written request for the 

disclosure of Confidential Market Information. 
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(2) The written request explains why the requested Confidential Market Information is 

necessary to an investigation that the ISO/MMU Requesting Entity is undertaking 

pursuant to its tariff, other governing documents, or an applicable law or regulation to 

determine (a) if a Market Violation is occurring or has occurred, (b) if market power 

is being or has been exercised, or (c) if a market design flaw exists that affects either 

the New England markets or the markets administered by the ISO/MMU Requesting 

Entity. 

 

(3) The written request either (x) demonstrates, by providing copies of the relevant 

documentation, that the ISO/MMU Requesting Entity’s tariff or other governing 

document limits further disclosure of the Confidential Market Information in a 

manner that satisfies all of the requirements set forth in Section 3.3(c)(ii) below, or 

(y) is accompanied by a non-disclosure agreement, which has been executed by both 

the ISO/MMU Requesting Entity and the ISO, that incorporates all of the 

requirements in Section 3.3(c)(ii) below, and a written certification that the 

ISO/MMU Requesting Entity possesses the legal authority to enter into the non-

disclosure agreement, to be bound by it, and to perform all of the obligations of the 

non-disclosure agreement. 

 

(ii) The ISO/MMU Requesting Entity’s governing documents or non-disclosure agreement 

must: 

(1) Covenant and agree not to disclose and to protect from disclosure the Confidential 

Market Information and to deny any Third Party Request and defend against any 

legal process which seeks the release of Confidential Market Information, except 

where disclosure is required by the Commission, by subpoena, or by other 

compulsory process; 

 

(2)  Represent and warrant that the ISO/MMU Requesting Entity has adequate 

procedures to protect against the release of Confidential Market Information; 
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(3) Establish a legally enforceable obligation to treat Confidential Market Information as 

confidential.  Such obligation must be of a continuing nature, and must survive the 

rescission, termination or expiration of the tariff, other governing document or non-

disclosure agreement; 

 

(4) Require that the ISO/MMU Requesting Entity use the Confidential Market 

Information solely for the purpose of investigating (a) if a Market Violation is 

occurring or has occurred, (b) if market power is being or has been exercised, or (c) if 

a market design flaw exists that affects either the New England markets or the 

markets administered by the ISO/MMU Requesting Entity; 

 

(5) Require state commissions to request Confidential Market Information directly from 

the ISO or the Internal Market Monitor, in a manner consistent with Section 3.3(b) of 

this Information Policy, and promptly inform the ISO or the Internal Market Monitor 

of any request received from a state commission for Confidential Market 

Information; 

 

(6) Require the ISO/MMU Requesting Entity (a) to defend against any disclosure of 

Confidential Market Information pursuant to any Third Party Request through all 

available legal process, including, but not limited to, obtaining any necessary 

protective orders; (b) to provide the ISO, the Internal Market Monitor or the External 

Market Monitor with prompt notice of any such Third Party Request or legal 

proceedings, and consult with the ISO, the Internal Market Monitor or the External 

Market Monitor in its efforts to deny the request or defend against such legal process; 

(c) in the event a protective order or other remedy is denied, to furnish only that 

portion of the Confidential Market Information which its legal counsel advises the 

ISO, the Internal Market Monitor or the External Market Monitor in writing is legally 

required to be furnished, and to exercise its best efforts to obtain assurance that 

confidential treatment will be accorded to such Confidential Market Information; 

 

(7) Require the ISO/MMU Requesting Entity to promptly notify the ISO, the Internal 

Market Monitor or the External Market Monitor of any Third Party Requests for 

additional disclosure of the Confidential Market Information where Confidential 

Market Information has been disclosed to a court or regulatory body in response to a 
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subpoena or other compulsory process, and to seek appropriate relief to prevent or 

limit further disclosure; 

 

(8)  Require destruction of the Confidential Market Information at the earlier of (a) 

five business days after a request from the ISO, the Internal Market Monitor or the 

External Market Monitor for the return of the Confidential Market Information is 

received, or (b) the conclusion or resolution of the investigation.  

3.4  Disclosure to Academic Institutions  

Notwithstanding anything to the contrary set forth herein, the ISO may disclose Confidential Market 

Information (as defined in Section 3.3), otherwise to be maintained in confidence pursuant to this 

Information Policy, to a research university (an “Authorized Institution”), solely for the purpose of 

academic research by Authorized Researchers (as defined below), under the following conditions:  

 

(a)  The Authorized Institution has delivered an information request to the ISO in writing (the 

“Academic Institution Information Request”), which shall include electronic communications 

addressed to the External Market Monitor, and shall: (i) describe with particularity the 

information sought; (ii) provide a description of the purpose of the Academic Institution 

Information Request (“Proposed Research”); (iii) state the time period for which the Confidential 

Market Information is requested; (iv) specify the individuals that will have access to such 

Confidential Market Information (the “Authorized Researchers”) and (v) specify the source of 

funding for the research to be performed with respect to the requested Confidential Market 

Information.  

 

(b)  The ISO shall review the merits of the Academic Institution Information Request and 

may, in its sole discretion, reject such request without providing notice to affected Governance 

Participants and the Participants Committee as required in subsection 3.4(c) below.  

 

(c)  In the event that the ISO does not initially reject the Academic Institution Information 

Request pursuant to subsection 3.4(b) above, the ISO shall provide affected Governance 

Participants and counsel to the Participants Committee with written notice, which shall include 

electronic communication, of an Academic Institution Information Request as soon as possible, 

but no later than five (5) business days after receipt of the Academic Institution Information 

Request.  Such notice shall include all of the information contained in the Academic Institution 

Information Request.  
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(d)  An authorized representative of the Authorized Institution has executed a non-disclosure 

agreement in the form attached hereto as Appendix C (the “Academic Institution Non-Disclosure 

Agreement“) in which the Authorized Institution (i) represents and warrants that the Authorized 

Institution (w) will only share the Confidential Market Information with Authorized Researchers 

identified in the Academic Institution Information Request, solely to be used for the purpose of 

the Proposed Research; (x) is duly authorized to enter into and perform the obligations of the 

Academic Institution Non-Disclosure Agreement; (y) has adequate procedures to protect against 

the release of any Confidential Market Information received; and (z) is not in breach of any other 

Academic Institution Non-Disclosure Agreement entered into with the ISO; and (ii) covenants 

and agrees not to disclose the Confidential Market Information and to deny any third-party 

requests for the Confidential Market Information and defend against any legal process that seeks 

the release of any Confidential Market Information.  

 

(e)  The ISO shall provide affected Governance Participants and counsel to the Participants 

Committee written notice, which shall include electronic communication, of its determination 

whether to release Confidential Market Information in response to an Academic Institution 

Information Request as soon as possible, but no later than five (5) business days following the 

provision of the notice required in subsection (c) above. Notice of the ISO’s determination shall 

also include all of the information contained in the Academic Institution Information Request, 

and shall inform the affected Governance Participants of their right to object to such release, as 

well as the deadline for any such objection and shall specifically state that in the event that the 

affected Governance Participants do not object to such release, any information released by the 

ISO pursuant to an Academic Institution Information Request may be subject to publication by 

the Authorized Institution; provided that such publication may only be made (x) upon written 

consent of the ISO and (y) if any material the Authorized Institution proposes to publish, which is 

related to or that relies upon the Confidential Market Information, is sufficiently redacted or 

summarized in a manner so that it may not be identified. The ISO shall not release Confidential 

Market Information relating to any affected Governance Participant that objects to such release 

within ten (10) business days of the ISO’s notice of its determination. Following the tenth (10th) 

business day after providing such notice, the ISO may, in its sole discretion, release Confidential 

Market Information relating to those affected Governance Participants that have not objected to 

such release to the Authorized Institution, provided, however, that the ISO shall redact all 
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Confidential Market Information relating to any objecting affected Governance Participants, as 

applicable.  

 

(f)  In the event that an Authorized Institution or any Authorized Researcher publishes any 

material related to or that relies upon the Confidential Market Information, upon written consent 

of the ISO in accordance with Section 2.3.4 of the Academic Institution Non-Disclosure 

Agreement, the ISO shall provide notice to the Participants Committee regarding the medium 

(e.g., journal) in which the publication has been made.  

 

 

APPENDIX A 

FORM OF NON-DISCLOSURE AGREEMENT 

 

THIS NON-DISCLOSURE AGREEMENT (the “Agreement”) is made this ______ day of 

_______________, 2004, by and between _______________________, an Authorized Person, as defined 

below, of __________________ (the “State Commission”) having jurisdiction within the State of 

____________________, with offices at _________________________________ and ISO New England 

Inc., a Delaware corporation, with offices at One Sullivan Road, Holyoke, Massachusetts, 01040-2841 

(“ISO”). The State Commission and ISO shall be referred to herein individually as a “Party,” or 

collectively as the “Parties.”  

RECITALS  

 

Whereas, ISO serves as the Regional Transmission Organization for the New England Control Area, and 

operates and oversees wholesale markets for electricity pursuant to the requirements of the ISO Tariff, as 

defined below; and  

 

Whereas, the External Market Monitor (as defined below) serves as the independent market monitor for 

ISO’s wholesale markets for electricity, and  

 

Whereas, the ISO New England Information Policy requires that ISO and the External Market Monitor 

maintain the confidentiality of Confidential Market Information; and  

 

Whereas, the ISO New England Information Policy requires ISO and the External Market Monitor to 

disclose Confidential Market Information to Authorized Persons upon satisfaction of conditions stated in 
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the ISO New England Information Policy, including, but not limited to, the execution of this Agreement 

by the Authorized Person and the maintenance of the confidentiality of such information pursuant to the 

terms of this Agreement; and  

 

Whereas, ISO desires to provide Authorized Persons with the broadest possible access to Confidential 

Market Information, consistent with ISO’s and the External Market Monitor’s obligations and duties 

under the ISO New England Information Policy, the ISO Tariff and other applicable FERC directives; and  

 

Whereas, this Agreement is a statement of the conditions and requirements, consistent with the 

requirements of the ISO New England Information Policy, whereby ISO and the External Market Monitor 

may provide Confidential Market Information to the Authorized Person.  

 

NOW, THEREFORE, intending to be legally bound, the Parties hereby agree as follows:  

1.  Definitions  

 

1.1  Affected Governance Participant.  A Governance Participant, which as a result of its 

participation in the markets administered by ISO, provided Confidential Market Information to ISO, 

which Confidential Market Information is requested by, or is disclosed to an Authorized Person under this 

Agreement.  

 

1.2  Authorized Commission.  A State public utility commission within the geographic limits of the 

New England Control Area (as that term in defined in the ISO Tariff) that regulates the distribution or 

supply of electricity to retail customers and is legally charged with monitoring the operation of wholesale 

or retail markets serving retail suppliers or customers within its State.  

 

1.3  Authorized Person. A person , including the undersigned, which has executed this Agreement 

and that is authorized in writing by an Authorized Commission to receive and discuss Confidential 

Market Information.  Authorized Persons may include attorneys representing an Authorized Commission, 

consultants and/or contractors directly employed or retained by an Authorized Commission, provided 

however that consultants or contractors may not initiate requests for Confidential Market Information 

from ISO or the External Market Monitor.  

 

1.4  Confidential Market Information.  Shall mean Confidential Information (as defined in the ISO 

New England Information Policy) consisting of market data relating to the markets administered by  ISO, 
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including data supplied by Governance Participants and aggregate data regularly compiled by ISO.  

Confidential Market Information shall not include the following categories of information without 

excluding any objective market data associated with them that would otherwise be provided under the 

first sentence of this definition: (i) draft versions of reports and analyses, (ii) internal ISO documents not 

related to market data, (iii) attorney-client communications,  (iv) attorney work-product privileged 

information, (v) communications about Confidential Market Information between an Affected 

Governance Participant and the ISO/External Market Monitor, except to the extent that the 

communications become part of final written reports or final written analyses by the ISO/External Market 

Monitor, (vi) communications between an Affected Governance Participant and ISO made on a 

confidential basis as part of a settlement proceeding or negotiation; and (vii) information provided to ISO 

on a confidential basis as part of an Alternative Dispute Resolution proceeding.  

 

1.5  External Market Monitor. Shall have the meaning set forth in the ISO Tariff.  

 

1.6 FERC.  The Federal Energy Regulatory Commission.  

 

1.7  Governance Participant.  Shall have the meaning set forth in the ISO Tariff.  

 

1.8 ISO New England Information Policy. Shall have the meaning set forth in the ISO Tariff.  

 

1.9  Information Request. A written request, in accordance with the terms of this Agreement for 

disclosure of Confidential Market Information pursuant to Section 3.3 of the ISO New England 

Information Policy.  

 

1.10  ISO Tariff. ISO’s Transmission, Markets and Services Tariff, as it may be amended from time 

to time.  

 

1.11  Third Party Request. Any request or demand by any entity upon an Authorized Person or an 

Authorized Commission for release or disclosure of Confidential Market Information. A Third Party 

Request shall include, but shall not be limited to, any subpoena, discovery request, or other request for 

Confidential Market Information made by any: (i) federal, state, or local governmental subdivision, 

department, official, agency or court, or (ii) arbitration panel, business, company, entity or individual.  

 

2.  Protection of Confidentiality.  
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2.1  Duty to Not Disclose. The Authorized Person represents and warrants that he or she: (i) is 

presently an Authorized Person as defined herein; (ii) is duly authorized to enter into and perform this 

Agreement; (iii) has adequate procedures to protect against the release of Confidential Market 

Information, and (iv) is familiar with, and will comply with, all such applicable State Commission 

procedures. The Authorized Person hereby covenants and agrees on behalf of himself or herself not to 

disclose the Confidential Market Information and to deny any Third Party Request and defend against any 

legal process which seeks the release of Confidential Market Information in contravention of the terms of 

this Agreement.  

 

2.2  Conditions Precedent. As a condition of the execution, delivery and effectiveness of this 

Agreement by ISO and the continued provision of Confidential Market Information pursuant to the terms 

of this Agreement, the Authorized Commission shall, prior to the initial oral or written request for 

Confidential Market Information by an Authorized Person on its behalf, provide ISO with: (a) a final 

order of FERC prohibiting the release by the Authorized Person or the State Commission of Confidential 

Market Information in accordance with the terms of the Operating Agreement and this Agreement; and 

(b) either an order of the State Commission or a certification from counsel to the State Commission, 

confirming that the State Commission has statutory authority to protect the confidentiality of the 

Confidential Market Information from public release or disclosure and from release or disclosure to any 

other entity, and that it has adequate procedures to protect against the release of Confidential Market 

Information; and (c) confirmation in writing that the Authorized Person is authorized by the State 

Commission to enter into this Agreement and to receive Confidential Market Information under the ISO 

New England Information Policy.  

 

2.3  Discussion of Confidential Market Information with other Authorized Persons.  The 

Authorized Person may discuss Confidential Market Information with other Authorized Persons who 

have executed non-disclosure agreements with ISO containing the same terms and conditions as this 

Agreement; provided, however, that ISO shall have confirmed in advance and in writing that ISO has 

previously released the Confidential Market Information in question to such Authorized Persons. ISO 

shall respond to any written request for confirmation within two (2) business days of its receipt.  

 

2.4  Defense Against Third Party Requests.  The Authorized Person shall defend against any 

disclosure of Confidential Market Information pursuant to any Third Party Request through all available 

legal process, including, but not limited to, obtaining any necessary protective orders. The Authorized 
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Person shall provide ISO, and ISO shall provide each Affected Governance Participant and counsel for 

the Participants Committee, with prompt notice of any such Third Party Request or legal proceedings, and 

shall consult with ISO and/or any Affected Governance Participant in its efforts to deny the request or 

defend against such legal process.  In the event a protective order or other remedy is denied, the 

Authorized Person agrees to furnish only that portion of the Confidential Market Information which their 

legal counsel advises ISO (and of which ISO shall, in turn, advise any Affected Governance Participants) 

in writing is legally required to be furnished, and to exercise their best efforts to obtain assurance that 

confidential treatment will be accorded to such Confidential Market Information.  

 

2.5  Care and Use of Confidential Market Information.  

 

2.5.1  Control of Confidential Market Information. The Authorized Person(s) shall be the 

custodian(s) of any and all Confidential Market Information received pursuant to the terms of this 

Agreement from ISO or the External Market Monitor.  

 

2.5.2  Access to Confidential Market Information. The Authorized Person shall ensure that 

Confidential Market Information received by that Authorized Person is disseminated only to those 

persons publicly identified as Authorized Persons on Exhibit “A” to the certification provided by the State 

Commission pursuant to the procedures contained in Section 2.2 of this Agreement.  

 

2.5.3  Schedule of  Authorized Persons. 

(i)  The Authorized Person shall promptly notify ISO of any change that would affect the 

Authorized Person’s status as an Authorized Person, and in such event shall request, in writing, 

deletion from the schedule referred to in section (ii), below.  

 

(ii)  ISO shall maintain a schedule of all Authorized Persons and the Authorized Commissions 

they represent, which shall be made publicly available on ISO’s website and/or by written 

request. Such schedule shall be compiled by ISO, based on information provided by any 

Authorized Person and/or Authorized Commission. ISO shall update the schedule promptly upon 

receipt of information from an Authorized Person or Authorized Commission, but shall have no 

obligation to verify or corroborate any such information, and shall not be liable or otherwise 

responsible for any inaccuracies in the schedule due to incomplete or erroneous information 

conveyed to and relied upon by ISO in the compilation and/or maintenance of the schedule.  
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2.5.4 Use of Confidential Market Information. The Authorized Person and his or her Authorized 

Commission shall use the Confidential Market Information solely for the purpose of assisting the 

Authorized Commission in discharging its legal responsibility to monitor the wholesale and retail 

electricity markets, operations, transmission planning and siting, and generation planning and siting 

materially affecting retail customers within the State in which the Authorized Commission has regulatory 

jurisdiction, and for no other purpose. Without limiting the foregoing, the Authorized Person and his or 

her Authorized Commission shall not use its right to acquire Confidential Market Information as a means 

of conducting discovery or providing evidence during an adversarial proceeding against an Affected 

Governance Participant or any group of Participants. The Authorized Person and his or her Authorized 

Commission, however, shall not be prevented from using in an adversarial proceeding Confidential 

Market Information the Authorized Commission has obtained if: (i) such information becomes known in 

that proceeding through disclosure by entities other than the Authorized Commission; and (ii) the 

Authorized Commission discloses such Confidential Market Information consistent with the protections 

and procedures governing the disclosure of Confidential Market Information to parties in that proceeding; 

or (iii) the information being disclosed no longer meets the definition of Confidential Market Information. 

 

2.5.5  Return of Confidential Market Information.  Upon completion of the inquiry or investigation 

referred to in the Information Request, or for any reason the Authorized Person is, or will no longer be an 

Authorized Person, the Authorized Person shall (a) return the Confidential Market Information and all 

copies thereof to ISO, or (b) provide a certification that the Authorized Person has destroyed all paper 

copies and deleted all electronic copies of the Confidential Market Information, unless such actions are 

inconsistent with or prohibited by applicable state law, in which case the Authorized Person shall 

continue to maintain the confidentiality of the Confidential Market Information in accordance with the 

terms and conditions of this Agreement.  ISO may waive this condition in writing if such Confidential 

Market Information has become publicly available or non-confidential in the course of business or 

pursuant to the ISO Tariff or order of the FERC.  

 

2.5.6  Notice of Disclosures. The Authorized Person, directly or through the Authorized Commission, 

shall promptly notify ISO, and ISO shall promptly notify any Affected Governance Participant, of any 

inadvertent or intentional release or possible release of the Confidential Market Information provided 

pursuant to this Agreement.  The Authorized Person shall take all steps to minimize any further release of 

Confidential Market Information, and shall take reasonable steps to attempt to retrieve any Confidential 

Market Information that may have been released.  

 



 

Page 100 

2.6  Ownership and Privilege.  Nothing in this Agreement, or incident to the provision of 

Confidential Market Information to the Authorized Person pursuant to any Information Request, is 

intended, nor shall it be deemed, to be a waiver or abandonment of any legal privilege that may be 

asserted against, subsequent disclosure or discovery in any formal proceeding or investigation.  Moreover, 

no transfer or creation of ownership rights in any intellectual property comprising Confidential Market 

Information is intended or shall be inferred by the disclosure of Confidential Market Information by ISO, 

and any and all intellectual property comprising Confidential Market Information disclosed and any 

derivations thereof shall continue to be the exclusive intellectual property of ISO and/or the Affected 

Governance Participant.  

 

3.  Procedure for Information Requests  

 

3.1  Written Requests.  Information Requests to ISO shall be in writing, which shall include 

electronic communications, addressed to the External Market Monitor or other ISO representatives as 

specified by ISO, with a concurrent copy to ISO’s General Counsel, and shall: (a) describe with 

particularity the information sought; (b) provide a description of the purpose of the Information Request; 

(c) state the  time period for which information is requested; and (d) re-affirm that only the Authorized 

Person shall have access to the Confidential Market Information requested. ISO shall provide an Affected 

Governance Participant and counsel for the Participants Committee with written notice, which shall 

include electronic communication, of an Information Request of the Authorized Person as soon as 

possible, but not later than two (2) business days after the receipt of the Information Request.  

 

3.2  Oral Disclosures by the External Market Monitor.  The External Market Monitor or other ISO 

representatives as specified by ISO may, in the course of discussions with an Authorized Person, orally 

disclose information otherwise required to be maintained in confidence, without the need for a prior 

Information Request.  Such oral disclosures shall provide enough information to enable the Authorized 

Person or the State Commission to determine whether additional Information Requests for information 

are appropriate.  The External Market Monitor or other ISO representative will not make any written or 

electronic disclosures of Confidential Market Information to the Authorized Person pursuant to this 

section.  In any such discussions, the External Market Monitor or other ISO representative shall ensure 

that the individual or individuals receiving such Confidential Market Information are Authorized Persons 

under this Agreement, request that the Authorized Person describe the purpose of the inquiry, orally 

designate Confidential Market Information that is disclosed and refrain from identifying any specific 

Affected Governance Participant whose information is disclosed. The External Market Monitor or other 
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ISO representative shall also be authorized to assist Authorized Persons in interpreting Confidential 

Market Information that is disclosed.  ISO or the External Market Monitor shall (i) maintain a written 

record of oral disclosures pursuant to this section, which shall include the date of each oral disclosure and 

the Confidential Market Information disclosed in each such oral disclosure, and (ii) provide any Affected 

Governance Participant and counsel for the Participants Committee with oral notice of any oral disclosure 

immediately, but not later than one (1) business day after the oral disclosure. Such oral notice to the 

Affected Governance Participant shall include the substance of the oral disclosure, but shall not reveal 

any Confidential Market Information of any other Governance Participant and must be received by the 

Affected Governance Participant before the name of the Affected Governance Participant is released to 

the Authorized Person; provided however, the identity of the Affected Party must be made available to 

the Authorized Person within two (2) business days of the initial oral disclosure.  ISO shall provide an 

Affected Governance Participant and counsel for the Participants Committee with written notice, which 

shall include electronic communication, of any oral disclosure as soon as possible, but not later than two 

(2) business days after the date of the initial oral disclosure.  

 

3.3  Response to Information Requests.  

 

3.3.1 Subject to the provisions of Section 3.3.2 below, ISO shall supply Confidential Market 

Information to the Authorized Person in response to any Information Request within five (5) business 

days of the receipt of the Information Request, to the extent that the requested Confidential Market 

Information can be made available within such period; provided however, that in no event shall 

Confidential Market Information be released prior to the end of the fourth (4th) business day without the 

express consent of the Affected Governance Participant. To the extent that ISO can not reasonably 

prepare and deliver the requested Confidential Market Information within such five (5) day period, ISO 

shall, within such period, provide the Authorized Person with a written schedule for the provision of such 

remaining Confidential Market Information. Upon providing Confidential Market Information to the 

Authorized Person, ISO shall either provide a copy of the Confidential Market Information to the 

Affected Governance Participant(s), or provide a listing of the Confidential Market Information disclosed; 

provided, however, that ISO shall not reveal any Governance Participant’s Confidential Market 

Information to any other Governance Participant.  

 

3.3.2 Notwithstanding section 3.3.1, above, should ISO or an Affected Governance Participant or the 

Participants Committee (with respect to an Information Request that applies to multiple Governance 

Participants) object to an Information Request or any portion thereof, ISO, the Affected Governance 
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Participant and/or the Participants Committee may, within four (4) business days following ISO’s receipt 

of the Information Request, request, in writing (which shall include electronic communication) addressed 

to the State Commission with a copy to either the Affected Governance Participant, ISO and/or counsel to 

the Participants Committee, as the case may be, a conference with the State Commission or the State 

Commission’s authorized designee to resolve differences concerning the scope or timing of the 

Information Request; provided, however, nothing herein shall require the State Commission to participate 

in any conference. Any party to the conference may seek assistance from FERC staff in resolution of the 

dispute. Should such conference be refused by any participant, or not resolve the dispute, then ISO, the 

Affected Governance Participant, the Participants Committee (with respect to an Information Request that 

applies to multiple Governance Participants) or the State Commission may initiate appropriate legal 

action at FERC within three (3) business days following receipt of written notice from any conference 

participant terminating such conference. Any complaints filed at FERC objecting to a particular 

Information Request shall be designated by the party as a “fast track” complaint and each party shall bear 

its own costs in connection with such FERC proceeding. If no FERC proceeding regarding the 

Information Request is commenced by ISO, the Affected Governance Participant or the State 

Commission within such three day period, ISO shall utilize its best efforts to respond to the Information 

Request promptly. During any pending FERC proceeding regarding an Information Request, ISO shall 

continue to maintain the confidentiality of the Confidential Market Information subject to such 

Information Request.  

 

3.3.3  To the extent that a response to any Information Request requires disclosure of Confidential 

Market Information of two or more Affected Governance Participants, ISO shall, to the extent possible, 

segregate such information and respond to the Information Request separately for each Affected 

Governance Participant.  

 

4.  Remedies.  

 

4.1  Material Breach. The Authorized Person agrees that release of Confidential Market Information 

to persons not authorized to receive it constitutes a breach of this Agreement and may cause irreparable 

harm to ISO and/or the Affected Governance Participant. In the event of a breach of this Agreement by 

the Authorized Person, ISO shall terminate this Agreement upon written notice to the Authorized Person 

and his or her Authorized Commission, and all rights of the Authorized Person hereunder shall thereupon 

terminate; provided, however, that ISO may restore an individual’s status as an Authorized Person after 

consulting with the Affected Governance Participant and to the extent that: (i) ISO determines that the 
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disclosure was not due to the intentional, reckless or negligent action or omission of the Authorized 

Person; (ii) there were no harm or damages suffered by the Affected Governance Participant; or (iii) 

similar good cause shown. Any appeal of ISO’s actions under this section shall be to FERC.  

 

4.2  Judicial Recourse. In the event of any breach of this Agreement, ISO, the Affected Governance 

Participant and/or the Participants Committee shall have the right to seek and obtain at least the following 

types of relief: (a) an order from FERC requiring any breach to cease and preventing any future breaches; 

(b) temporary, preliminary, and/or permanent injunctive relief with respect to any breach; and (c) the 

immediate return of all Confidential Market Information to ISO. The Authorized Person expressly agrees 

that in the event of a breach of this Agreement, any relief sought properly includes, but shall not be 

limited to, the immediate return of all Confidential Market Information to ISO.  

 

4.3  Waiver of Monetary Damages. No Authorized Person shall have responsibility or liability 

whatsoever under this Agreement for any and all liabilities, losses,  

damages, demands, fines, monetary judgments, penalties, costs and expenses caused by, resulting from, or 

arising out of, or in connection with, the release of Confidential Market Information to persons not 

authorized to receive it, provided that such Authorized Person is an employee or Governance Participant 

of an Authorized Commission at the time of such unauthorized release. Nothing in this Section 4.3 is 

intended to limit the liability of any person who is not an employee of or a Governance Participant of an 

Authorized Commission at the time of such unauthorized release for any and all economic losses, 

damages, demands, fines, monetary judgments, penalties, costs and expenses caused by, resulting from, or 

arising out of or in connection with such unauthorized release.  

 

5. Jurisdiction. The Parties agree that (i) any dispute or conflict requesting the relief in sections 4.1 

and 4.2(a) above shall be submitted to FERC for hearing and resolution; (ii) any dispute or conflict 

requesting the relief in section 4.2(c) above may be submitted to FERC or any court of competent 

jurisdiction for hearing and resolution; and (iii) jurisdiction over all other actions and requested relief 

shall lie in any court of competent jurisdiction.  

 

6. Notices. All notices required pursuant to the terms of this Agreement shall be in writing, and 

served at the following addresses or email addresses:  

 

If to the Authorized Person:  
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-

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

(email address) 

with a copy to 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

(email address) 

If to Counsel for the Participants Committee:  

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

_ 

(email address) 

with a copy to 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

(email address) 

If to ISO:  

_____________________________________________________________________________________ 
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_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

(email address) 

with a copy to 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

(email address) 

7.  Severability and Survival. In the event any provision of this Agreement is determined to be 

unenforceable as a matter of law, the Parties intend that all other provisions of this Agreement remain in 

full force and effect in accordance with their terms. In the event of conflicts between the terms of this 

Agreement and the Operating Agreement, the terms of the Operating Agreement shall in all events be 

controlling. The Authorized Person acknowledges that any and all obligations of the Authorized Person 

hereunder shall survive the severance or termination of any employment or retention relationship between 

the Authorized Person and their respective Authorized Commission.  

 

8.  Representations. The undersigned represent and warrant that they are vested with all necessary 

corporate, statutory and/or regulatory authority to execute and deliver this Agreement, and to perform all 

of the obligations and duties contained herein.  

 

9.  Third Party Beneficiaries. The Parties specifically agree and acknowledge that each 

Governance Participant is an intended third party beneficiary of this Agreement entitled to enforce its 

provisions.  

 

10.  Counterparts. This Agreement may be executed in counterparts and all such counterparts 

together shall be deemed to constitute a single executed original.  

 

11.  Amendment. This Agreement may not be amended except by written agreement executed by 

authorized representatives of the Parties.  

 

 

ISO NEW ENGLAND INC.      AUTHORIZED PERSON  

By:         By:  

________________________________________                        _________________________________ 
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Name:         Name:  

Title:         Title:  
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APPENDIX B 

FORM OF CERTIFICATION 

 

This Certification (the “Certification”) is given this _____ day of ________________, 200_, by 

_____________________________, a __________________________ (the “Authorized Commission”), 

to and for the benefit of ISO New England Inc. (“ISO”) and its Governance Participants. The Authorized 

Commission and ISO shall be referred to herein collectively as the “Parties”.  

 

Whereas, the Authorized Commission has designated the individuals on attached Exhibit “A” (the 

“Authorized Persons”) to receive Confidential Market Information from ISO, and  

 

Whereas, the Authorized Persons and ISO have, or will, enter into non-disclosure agreements, governing 

the rights and obligations of the Authorized Persons, ISO and others regarding the Authorized Persons’ 

access to, provision of, use and control of the Confidential Market Information (the “Non-Disclosure 

Agreements”), and  

 

Whereas, as a condition precedent to the execution of the Non-Disclosure Agreements and provision of 

Confidential Market Information to the Authorized Persons, the Authorized Commission is required to 

make certain representations and warranties to ISO, and  

 

Whereas, ISO agrees to provide Confidential Market Information to the Authorized Persons, in their 

capacity as agents of the Authorized Commission, subject to the terms of this Certification, the Non-

Disclosure Agreements, and an appropriate order of the Federal Energy Regulatory Commission 

protecting the confidentiality of such data;  

 

Whereas, the Parties desire to set forth those representations and warranties herein.  

 

Now, therefore, the Authorized Commission hereby makes the following representations and warranties, 

all of which shall be true and correct as of the date of execution of this Certification, and at all times 

thereafter, and with the express understanding that ISO and any Affected Member shall rely on each 

representation and/or warranty:  

 

1. Definitions. Terms contained, but not defined, herein shall have the definitions or meanings 

ascribed to such terms in the Non-Disclosure Agreement or the ISO New England Information Policy.  
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2. Requisite Authority.  

a.  The Authorized Commission hereby certifies that it has all necessary legal authority to 

execute, deliver, and perform the obligations in this Certification.  

 

b.  Each Authorized Person is, at the time of the execution of this Certification, an employee 

of, or consultant to, the Authorized Commission, and has not materially breached any existing or 

past nondisclosure agreement or obligation, except as has been disclosed by the Authorized 

Commission to ISO in writing.  

 

c.  The Authorized Persons have, through all necessary action of the Authorized 

Commission, been appointed and directed by the Authorized Commission to execute and deliver 

the Non-Disclosure Agreements to ISO and receive Confidential Market Information on the 

Authorized Commission’s behalf and for its benefit.  

 

d.  The Authorized Commission will, at all times after the provision of Confidential Market 

Information to the Authorized Persons, provide ISO with: (i) written notice of any changes in the 

Authorized Persons’ qualification as an Authorized Person within two (2) business days of such 

change; (ii) written confirmation to any inquiry by ISO regarding the status or identification of 

any specific Authorized Person within two (2) business days of such request, and (iii) periodic 

written updates, no less often than semi-annually, containing the names of all Authorized Persons 

appointed by the Authorized Commission.  

 

3.  Protection of Confidential Market Information.  

a.  The Authorized Commission has adequate internal procedures, to protect against the 

release of any Confidential Market Information by the Authorized Persons or other employee or 

agent of the Authorized Commission, and the Authorized Commission and the Authorized 

Persons will strictly enforce and periodically review all such procedures. In the event that ISO 

terminates a Non-Disclosure Agreement with an Authorized Person, and does not restore such 

individual’s status as an Authorized Person, then the Authorized Commission shall review such 

internal procedures.  

 

b.  The Authorized Commission has legal authority to protect the confidentiality of 

Confidential Market Information from public release or disclosure and/or from release or 
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disclosure to any other person or entity, either by the Authorized Commission or the Authorized 

Persons, as agents of the Authorized Commission.  

 

c.  The Authorized Commission shall ensure that Confidential Market Information and shall 

be maintained by, and accessible only to, the Authorized Persons.  

 

d.  The Authorized Commission and its Authorized Person(s) shall not disclose the 

Confidential Market Information.  

 

4. Defense Against Requests for Disclosure. The Authorized Commission shall defend against, 

and will direct the Authorized Persons to defend against, disclosure of any Confidential Market 

Information pursuant to any Third Party Request through all available legal process, including, but not 

limited to, obtaining any necessary protective orders. The Authorized Commission shall provide ISO with 

prompt notice of any such Third Party Request or legal proceedings, and shall consult with ISO and/or 

any Affected Governance Participant in its efforts to deny the request or defend against such legal 

process. In the event a protective order or other remedy is denied, the Authorized Commission agrees to 

furnish only that portion of the Confidential Market Information which their legal counsel advises ISO 

(and of which ISO shall, in turn, advise any Affected Member) in writing is legally required to be 

furnished, and to exercise then-best efforts to obtain assurance that confidential treatment will be 

accorded to such Confidential Market Information.  

 

5. Use and Destruction of Confidential Market Information.  

a.  The Authorized Commission shall use, and allow the use of, the Confidential Market 

Information solely for the purpose of assisting the Authorized Commission in discharging its 

legal responsibility to monitor the wholesale and retail electricity markets, operations, 

transmission planning and siting, and generation planning and siting materially affecting retail 

customers within the State in which the Authorized Commission has regulatory jurisdiction, and 

for no other purpose. Without limiting the foregoing, the Authorized Commission shall not use its 

right to acquire Confidential Market Information as a means of conducting discovery or providing 

evidence during an adversarial proceeding against an Affected Governance Participant or any 

group of Participants. The Authorized Commission, however, shall not be prevented from using 

in an adversarial proceeding Confidential Market Information the Authorized Commission has 

obtained if: (i) such information becomes known in that proceeding through disclosure by entities 

other than the Authorized Commission; and (ii) the Authorized Commission discloses such 
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Confidential Market Information consistent with the protections and procedures governing the 

disclosure of Confidential Market Information to parties in that proceeding; or (iii) the 

information being disclosed no longer meets the definition of Confidential Market Information.  

 

b.  Upon completion of the inquiry or investigation referred to in any Information Request 

initiated by or on behalf of the Authorized Commission, or for any reason any Authorized Person 

is, or will no longer be an Authorized Person, the Authorized Commission will ensure that such 

Authorized Person either (a) returns the Confidential Market Information and all copies thereof to 

ISO, or (b) provides a certification that the Authorized Person and/or the Authorized Commission 

has destroyed all paper copies and deleted all electronic copies of the Confidential Market 

Information, unless such actions are inconsistent with or prohibited by applicable state law, in 

which case the Authorized Commission shall continue to maintain the confidentiality of the 

Confidential Market Information in accordance with the terms and conditions of this 

Certification.  

 

6. Notice of Disclosure of Confidential Market Information. The Authorized Commission shall 

promptly notify ISO of any inadvertent or intentional release or possible release of the Confidential 

Market Information provided to any Authorized Person, and shall take all available steps to minimize any 

further release of Confidential Market Information and/or retrieve any Confidential Market Information 

that may have been released.  

 

7. Ownership and Privilege. Nothing in this Certification, or incident to the provision of 

Confidential Market Information to the Authorized Person pursuant to any Information Request, is 

intended, nor shall it be deemed, to be a waiver or abandonment of any legal privilege that may be 

asserted against subsequent disclosure or discovery in any formal proceeding or investigation. Moreover, 

no transfer or creation of ownership rights in any intellectual property comprising Confidential Market 

Information is intended or shall be inferred by the disclosure of Confidential Market Information by ISO, 

and any and all intellectual property comprising Confidential Market Information disclosed and any 

derivations thereof shall continue to be the exclusive intellectual property of ISO and/or the Affected 

Governance Participant.  

 

Executed, as of the date first set out above.  

[Commission]  

By:______________________________  
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Its:_______________________________  

[SEE NEXT PAGE]  



 

Page 112 

 

EXHIBIT A 

CERTIFICATION LIST OF AUTHORIZED PERSONS 

Name of           Scope and 

Authority   Mailing Address   Email   Tel #   Duration  
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APPENDIX C 

FORM OF ACADEMIC INSTITUTION NON-DISCLOSURE AGREEMENT 

 

THIS NON-DISCLOSURE AGREEMENT (the “Agreement”) is made this ______ day of 

_______________, 200_, by and between _______________________, (the “Authorized Institution”), 

with offices at _________________________________ and ISO New England Inc., a Delaware 

corporation, with offices at One Sullivan Road, Holyoke, Massachusetts, 01040-2841 (the “ISO”). The 

Authorized Institution and the ISO shall be referred to herein individually as a “Party,” or collectively as 

the “Parties.”  

RECITALS  

 

Whereas, the ISO serves as the Regional Transmission Organization for the New England Control Area, 

and operates and oversees wholesale markets for electricity pursuant to the requirements of the ISO 

Tariff, as defined below; and  

 

Whereas, the External Market Monitor (as defined below) serves as the independent market monitor for 

ISO’s wholesale markets for electricity, and  

 

Whereas, the ISO New England Information Policy requires that the ISO and the External Market 

Monitor maintain the confidentiality of Confidential Market Information; and  

 

Whereas, the ISO New England Information Policy permits the ISO and the External Market Monitor to 

disclose Confidential Market Information to the Authorized Institution upon satisfaction of conditions 

stated in the ISO New England Information Policy, including, but not limited to, the execution of this 

Agreement by the Authorized Institution and the maintenance of the confidentiality of such information 

by the Authorized Institution pursuant to the terms of this Agreement; and  

 

Whereas, the ISO desires to provide the Authorized Institution with access to Confidential Market 

Information, consistent with the ISO’s and the External Market Monitor’s obligations and duties under 

the ISO New England Information Policy, the ISO Tariff and other applicable FERC directives; and  
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Whereas, this Agreement is a statement of the conditions and requirements, consistent with the 

requirements of the ISO New England Information Policy, whereby the ISO may provide Confidential 

Market Information to the Authorized Institution.  

 

NOW, THEREFORE, intending to be legally bound, the Parties hereby agree as follows:  

 

1.  Definitions. Capitalized terms not otherwise defined herein shall have the meanings ascribed 

thereto in the ISO Tariff.  

 

1.1  Affected Governance Participant.  A Governance Participant, which as a result of its 

participation in the markets administered by the ISO, provided Confidential Market Information to the 

ISO, which Confidential Market Information is requested by, or is disclosed to an Authorized Institution 

under this Agreement.  

 

1.2  Authorized Researcher. Shall have the meaning set forth in the ISO New England Information 

Policy.  

 

1.3 Confidential Market Information.  Shall mean Confidential Information (as defined in the ISO 

New England Information Policy) consisting of market data relating to the markets administered by the 

ISO, including data supplied by Governance Participants and aggregate data regularly compiled by the 

ISO.  Confidential Market Information shall not include the following categories of information without 

excluding any objective market data associated with them that would otherwise be provided under the 

first sentence of this definition: (i) draft versions of reports and analyses, (ii) internal ISO documents not 

related to market data, (iii) attorney-client communications,  (iv) attorney work-product privileged 

information, (v) communications about Confidential Market Information between an Affected 

Governance Participant and the ISO/External Market Monitor, except to the extent that the 

communications become part of final written reports or final written analyses by the ISO/External Market 

Monitor, (vi) communications between an Affected Governance Participant and the ISO made on a 

confidential basis as part of a settlement proceeding or negotiation, and (vii) information provided to the 

ISO on a confidential basis as part of an Alternative Dispute Resolution proceeding.  If the 

aforementioned information in (i) through (vii) is furnished to the Authorized Institution, such 

information shall be protected according to the terms of this Agreement, and the Authorized Institution 

shall return such information to the ISO as promptly as possible.  
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1.4  Competitive Duty Personnel. Shall mean a person whose duties include (i) the marketing or 

sale of electric power at wholesale; (ii) the purchase or resale of electric power at wholesale; (iii) the 

direct supervision of any employee with duties specified in subparagraph (i) or (ii) of this paragraph; or 

(iv) the provision of electricity marketing consulting services to entities engaged in the sale or purchase of 

electric power at wholesale.  

 

1.5  FERC.  The Federal Energy Regulatory Commission. 

 

1.6  External Market Monitor. Shall have the meaning set forth in the ISO Tariff.  

 

1.7  Governance Participant.  Shall have the meaning set forth in the ISO Tariff.  

 

1.8  ISO New England Information Policy. Shall have the meaning set forth in the ISO Tariff.  

 

1.9  Information Request. A written request by the Authorized Institution in accordance with the 

terms of this Agreement for disclosure of Confidential Market Information pursuant to Section 3.4 of the 

ISO New England Information Policy.  

 

1.10  ISO Tariff. The ISO’s Transmission, Markets and Services Tariff, as it may be amended from 

time to time.  

 

1.11  Non-Disclosure Certificate. Shall mean the certificate annexed hereto by which Authorized 

Researchers who have been granted access to Confidential Market Information shall certify their 

understanding that such access to Confidential Market Information is provided pursuant to the terms and 

restrictions of this Agreement, that they are not Competitive Duty Personnel, and that they have read this 

Agreement and agree to be bound by it.  

 

1.12  Notes of Confidential Market Information. Shall mean memoranda, handwritten notes, or any 

other form of information (including electronic form) which copies or discloses materials described in the 

definition of Confidential Market Information set forth above. Notes of Confidential Market Information 

are subject to the same restrictions provided in this Agreement for Confidential Market Information 

except as specifically provided in this Agreement.  

 

1.13  Proposed Research. Shall have the meaning set forth in Section 3.4 of the Information Policy.  
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1.14  Third Party Request. Any request or demand by any entity upon the Authorized Institution for 

release or disclosure of Confidential Market Information. A Third Party Request shall include, but shall 

not be limited to, any subpoena, discovery request, or other request for Confidential Market Information 

made by any: (i) federal, state, or local governmental subdivision, department, official, agency or court, or 

(ii) arbitration panel, business, company, entity or individual.  

 

2.  Protection of Confidentiality.  

 

2.1  Duty to Not Disclose. The Authorized Institution represents and warrants that it:  

(i) is duly authorized to enter into and perform this Agreement; (ii) has adequate procedures to protect 

against the release of Confidential Market Information; and (iii) is familiar with, and will comply with, all 

such applicable procedures. The Authorized Institution hereby covenants and agrees not to disclose the 

Confidential Market Information and to deny any Third Party Request and defend against any legal 

process that seeks the release of Confidential Market Information in contravention of the terms of this 

Agreement.  

 

2.2  Defense Against Third Party Requests.  The Authorized Institution shall defend against any 

disclosure of Confidential Market Information pursuant to any Third Party Request through all available 

legal process, including, but not limited to, obtaining any necessary protective orders. The Authorized 

Institution shall provide the ISO, and the ISO shall provide each Affected Governance Participant and 

counsel for the Participants Committee, with prompt notice of any such Third Party Request or legal 

proceedings, and shall consult with the ISO and/or any Affected Governance Participant in its efforts to 

deny the request or defend against such legal process.  In the event a protective order or other remedy is 

denied, the Authorized Institution agrees to furnish only that portion of the Confidential Market 

Information which its legal counsel advises the ISO (and of which the ISO shall, in turn, advise any 

Affected Governance Participants) in writing is legally required to be furnished, and to exercise its best 

efforts to obtain assurance that confidential treatment will be accorded to such Confidential Market 

Information.  

 

2.3  Care and Use of Confidential Market Information.  
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2.3.1  Control of Confidential Market Information. The Authorized Institution shall be the custodian 

of any and all Confidential Market Information received pursuant to the terms of this Agreement from the 

ISO or the External Market Monitor.  

 

2.3.2  Access to Confidential Market Information. The Authorized Institution shall ensure that 

Confidential Market Information received by that Authorized Institution is disseminated only to those 

persons publicly identified as Authorized Researchers in the applicable Information Request, and that 

such Authorized Researchers have been advised of the confidential nature of the Confidential Market 

Information and have agreed to abide by the terms of this Agreement by signing a Non-Disclosure 

Certificate.  The Authorized Institution agrees that it shall be liable for any breach of this Agreement by 

any of the Authorized Researchers.  

 

2.3.3  Competitive Duty Personnel. If any person who has been an “Authorized Researcher” 

subsequently becomes Competitive Duty Personnel, that person shall thereafter have no access to 

Confidential Market Information, shall return all such materials to the Authorized Institution, and shall 

continue to comply with the requirements set forth in this Non-Disclosure Agreement with respect to 

Confidential Market Information to which such person previously had access.  

 

2.3.4  Use of Confidential Market Information.  The Authorized Institution shall use the Confidential 

Market Information solely for the purpose of the  Proposed Research. An Authorized Researcher may 

make copies of Confidential Market Information, but such copies become Confidential Market 

Information. An Authorized Researcher may make notes of Confidential Market Information, which shall 

be treated as Notes of Confidential Market Information if they disclose the contents of Confidential 

Market Information. In the event that the Authorized Institution or any Authorized Researcher desires to 

publish any material related to or that relies upon the Confidential Market Information, the Authorized 

Institution or Authorized Researcher must ensure that the Confidential Market Information is sufficiently 

redacted or summarized so that it may not be identified. Any such publication must be approved in 

writing by the ISO in advance of its release.  

 

2.3.5  Return of Confidential Market Information. Upon completion of the Proposed Research, or 

upon termination of this Agreement for any reason, the Authorized Institution shall (a) return the 

Confidential Market Information and all copies thereof to the ISO, or (b) provide a certification that the 

Authorized Institution has destroyed all paper copies and deleted all electronic copies of the Confidential 

Market Information. The ISO may waive this condition in writing if such Confidential Market 
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Information has become publicly available or non-confidential in the course of business or pursuant to the 

ISO Tariff or order of the FERC.  

 

2.3.6  Notice of Disclosures. The Authorized Institution shall promptly notify the ISO, and the ISO 

shall promptly notify any Affected Governance Participant, of any inadvertent or intentional release or 

possible release of the Confidential Market Information provided pursuant to this Agreement.  

The Authorized Institution shall take all steps to minimize any further release of Confidential Market 

Information, and shall take reasonable steps to attempt to retrieve any Confidential Market Information 

that may have been released.  

 

2.4  Ownership and Privilege. Nothing in this Agreement, or incident to the provision of 

Confidential Market Information to the Authorized Institution pursuant to any Information Request, is 

intended, nor shall it be deemed, to be a waiver or abandonment of any legal privilege that may be 

asserted against, subsequent disclosure or discovery in any formal proceeding or investigation. Moreover, 

no transfer or creation of ownership rights in any intellectual property comprising Confidential Market 

Information is intended or shall be inferred by the disclosure of Confidential Market Information by the 

ISO, and any and all intellectual property comprising Confidential Market Information disclosed and any 

derivations thereof shall continue to be the exclusive intellectual property of the ISO and/or the Affected 

Governance Participant.  

 

3.  Remedies.  

 

3.1  Material Breach. The Authorized Institution agrees that any release of Confidential Market 

Information to persons not authorized to receive it or any publication of any material related to or that 

relies upon the Confidential Market Information which is not (i) approved in writing by the ISO prior to 

publication and (ii) redacted or summarized in such a manner that the Confidential Market Information 

may not be identified shall constitute a breach of this Agreement and may cause irreparable harm to the 

ISO and/or the Affected Governance Participant. In the event of a breach of this Agreement by the 

Authorized Institution, the ISO may terminate this Agreement upon written notice to the Authorized 

Institution, and all rights of the Authorized Institution hereunder shall thereupon terminate; provided, 

however, that the ISO may restore status as an Authorized Institution after consulting with the Affected 

Governance Participant and to the extent that: (i) the ISO determines that the disclosure was not due to the 

intentional, reckless or negligent action or omission of the Authorized Institution; (ii) there were no harm 

or damages suffered by the Affected Governance Participant; or (iii) similar good cause shown. 
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Notwithstanding the foregoing, the Authorized Institution hereby shall indemnify, save, hold harmless, 

discharge, and release the ISO and each affected Governance Participant from and against any and all 

payments, liabilities, damages, losses or costs and expenses paid or directly incurred by the ISO and/or 

each affected Governance Participant arising from, based upon, related to, or associated with the breach 

of, or failure to perform or satisfy, any obligation of the Authorized Institution set forth in this 

Agreement.  

 

3.2  Judicial Recourse. In the event of any breach of this Agreement, the ISO, the Affected 

Governance Participant and/or the Participants Committee shall have the right to seek and obtain at least 

the following types of relief: (a) temporary, preliminary, and/or permanent injunctive relief with respect 

to any breach and (b) the immediate return of all Confidential Market Information to the ISO. The 

Authorized Institution expressly agrees that in the event of a breach of this Agreement, any relief sought 

properly includes, but shall not be limited to, the immediate return of all Confidential Market Information 

to the ISO.  

 

4. Jurisdiction. The Parties agree that jurisdiction over all other actions and requested relief with 

respect to the Agreement shall lie in any court of competent jurisdiction.  

 

5. Notices. All notices required pursuant to the terms of this Agreement shall be in writing, and 

served at the following addresses or email addresses:  

 

If to the Authorized Institution:  

-

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

 (email address) 

_____________________________________________________________________________________

___ 

_____________________________________________________________________________________

___ 
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_____________________________________________________________________________________

___ 

with a copy to 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

_____________________________________________________________________________________

__ 

(email address) 

If to Counsel for the Participants Committee:  

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

(email address) 

with a copy to 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________

_ 

_____________________________________________________________________________________ 

(email address) 

If to ISO:  

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

(email address) 

with a copy to 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 
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(email address) 

 

6.  Severability and Survival. In the event any provision of this Agreement is determined to be 

unenforceable as a matter of law, the Parties intend that all other provisions of this Agreement remain in 

full force and effect in accordance with their terms.  

 

7.  Representations. The undersigned represent and warrant that they are vested with all necessary 

corporate, statutory and/or regulatory authority to execute and deliver this Agreement, and to perform all 

of the obligations and duties contained herein.  

 

8.  Third Party Beneficiaries. The Parties specifically agree and acknowledge that each 

Governance Participant is an intended third party beneficiary of this Agreement entitled to enforce its 

provisions.  

 

9.  Counterparts. This Agreement may be executed in counterparts and all such counterparts 

together shall be deemed to constitute a single executed original.  

 

10.  Amendment. This Agreement may not be amended except by written agreement executed by 

authorized representatives of the Parties.  

 

ISO NEW ENGLAND INC.      AUTHORIZED INSTITUTION  

By:         By:  

_______________________________________                 _____________________________________ 

Name:         Name:  

Title:         Title:  
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NON-DISCLOSURE CERTIFICATE 

I hereby certify my understanding that access to Confidential Market Information is provided to me 

pursuant to the terms and restrictions of the attached Non-Disclosure Agreement, that I have read such 

Non-Disclosure Agreement, and that I agree to be bound by it. In addition, I hereby certify that I am not a 

Competitive Duty Personnel as that term is defined in the Non-Disclosure Agreement. I understand that 

the contents of the Confidential Market Information, any notes or other memoranda, or any other form of 

information that copies or discloses Confidential Market Information shall not be disclosed to anyone 

other than in accordance with that Non-Disclosure Agreement.  

By: 

_____________________________________ 

Title: 

____________________________________ 

Representing: 

_____________________________ 

Date:__________________________________

__ 

[NOTICE ADDRESS]  
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UNITED STATES OF AMERICA 1 

BEFORE THE 2 

FEDERAL ENERGY REGULATORY COMMISSION 3 

 4 

 ) 5 

ISO New England Inc.      )  Docket No. ER13-___-000 6 

) 7 

 8 

TESTIMONY OF MARIO S. DEPILLIS, JR., PH. D. 9 

 10 

Q. PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS. 11 

A. Dr. DePillis. My name is Mario S. DePillis Jr.  I am an Economist for the Market 12 

Monitoring Department at ISO New England Inc. (the “ISO” or “ISO-NE”). 13 

 14 

Q: PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 15 

WORK EXPERIENCE. 16 

A. Dr. DePillis. I have a Bachelor of Arts in Philosophy from Carleton College and a 17 

Ph.D. in Economics from the University of Texas at Austin. I have more than 13 18 

years experience in the electric energy industry.  Prior to 1999 I was employed at 19 

the Public Utility Commission of Texas where I was an expert witness on 20 

competitive issues and rate cases.  Since 1999, I have worked at the ISO in 21 

various capacities as Economist, Principal Analyst, and Supervisor of Market 22 

Assessment. 23 

 24 

Q.   WHAT IS THE PURPOSE OF YOUR TESTIMONY? 25 



 

 Page 2 

A. The purpose of this testimony is to explain revisions to the ISO New England 1 

Information Policy to permit the sharing of confidential information with other 2 

Independent System Operators, Regional Transmission Organizations 3 

(“ISO/RTOs”) and their market monitors.  The testimony explains that the sharing 4 

of confidential information is limited to instances when doing so is necessary to 5 

aid in an investigation of potential market-related abuses and market design flaws 6 

and that the sharing of confidential information is conditional upon receiving 7 

assurances that the confidential information will receive the appropriate level of 8 

protection in the hands of the other ISO/RTO or its market monitor.  I refer to the 9 

proposed tariff revisions as the “ISO/IMM Information Sharing Revisions.” 10 

 11 

Q. WHY IS THE ISO PROPOSING THESE CHANGES AT THIS TIME? 12 

A. In August 2011, the Commission accepted proposed revisions to the New York 13 

Independent System Operator (“NYISO”) tariff to establish a framework for the 14 

sharing of confidential information among NYISO, its market monitor and other 15 

ISO/RTOs and their market monitors.
1
  The revisions put in place a mechanism 16 

by which the NYISO or its market monitor could share confidential information 17 

so long as the information was being requested as part of an investigation into 18 

potential market-related violations, market design flaws or the assertion of market 19 

power, and so long as the receiving ISO/RTO or market monitor agreed to 20 

                                                 
1
  New York Independent System Operator, Inc., Proposed Revisions to Market Monitoring Plan, Docket 

No. ER11-3312-000 (filed April 6, 2011) (“NYISO Info Sharing Filing”).  New York Independent System 

Operator, Inc., 136 FERC ¶ 61,116 (2011) (“NYISO Info Sharing Order”), accepting filing with 

conditions; Letter Order on Compliance Filing, Docket No. ER11-3312-001 (issued October 12, 2011), 

order on compliance filing (“NYISO Info Sharing Compliance Order”). 
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provide appropriate protections for the information.  ISO-NE’s proposed 1 

ISO/IMM Information Sharing Revisions implement reciprocal information 2 

sharing provisions that substantially mirror the NYISO information sharing 3 

requirements.  As with the NYISO revisions, confidential information may only 4 

be shared for investigations into matters that would ultimately be referred to the 5 

Commission under the requirements of the respective ISO/RTO tariff provisions.  6 

Accordingly, the ISO/MMU Information Sharing Revisions are intended to help 7 

provide the Commission with a more complete understanding of a possible 8 

violation, market power issue, or market design flaw when joint investigations are 9 

undertaken and matters are referred to the Commission.   10 

 11 

Q. PLEASE SUMMARIZE THE PROPOSED CHANGES. 12 

A. The ISO/MMU Information Sharing Revisions add a new Section 3.3(c) to the 13 

Information Policy which requires ISO-NE or its market monitor to share 14 

information that is confidential under the terms of the Information Policy with 15 

another ISO/RTO or its market monitor (referred to in the revisions as an 16 

“ISO/MMU Requesting Entity”) so long as the request for the information is 17 

received in writing and meets a number of conditions.  Those conditions address 18 

the limited purposes for which confidential information may be used by the 19 

ISO/MMU Requesting Entity and contain appropriate confidentiality protections 20 

afforded when such information is shared. 21 

 22 
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Q. WHAT ARE THE LIMITATIONS ON THE PURPOSES FOR WHICH 1 

CONFIDENTIAL INFORMATION MAY BE SHARED WITH ANOTHER 2 

ISO/RTO OR ITS MARKET MONITOR? 3 

A. Under the new Section 3.3(c) of the Information Policy, an ISO/MMU Requesting 4 

Entity’s written request for confidential information must explain why the 5 

requested information is necessary to an investigation that the ISO/MMU 6 

Requesting Entity is undertaking pursuant to its tariff, other governing documents, 7 

or applicable law or regulation to determine one of the following:  8 

(a) if a Market Violation is occurring or has occurred; 9 

(b) if market power is being or has been exercised; or  10 

(c) if a market design flaw exists that affects either the New England 11 

markets or the markets administered by the ISO/MMU Requesting Entity.   12 

 13 

Q. WHY DO THE REVISIONS PERMIT INFORMATION SHARING ONLY 14 

FOR THESE PURPOSES? 15 

A. These three limitations permit information sharing only if the information will be 16 

used in an investigation into matters which will ultimately be referred to the 17 

Commission’s Office of Enforcement under existing market monitor referral 18 

requirements.  This helps ensure that information will be shared only when the 19 

request is explicitly limited in its purpose for use in an investigation that falls 20 

within the requesting entity’s existing legal authority. 21 

 22 
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Q. PLEASE EXPLAIN HOW THE PROPOSED REVISIONS PROTECT THE 1 

CONFIDENTIAL INFORMATION ONCE IN THE HANDS OF THE 2 

REQUESTING ISO/RTO OR MARKET MONITOR? 3 

A. Under the ISO/MMU Information Sharing Revisions, an ISO/MMU Requesting 4 

Entity’s written request for confidential information must also affirm that the 5 

information will be subject to appropriate confidentiality protections.  Section 6 

3.3(c) specifies those protections, and requires that the requesting entity either 7 

demonstrate that those protections are included in its governing documents or 8 

enter into a non-disclosure agreement with ISO-NE containing those protections. 9 

 10 

The confidentiality protections parallel the protections required under the NYISO 11 

information sharing provisions.  Proposed Section 3.3(c) includes some additional 12 

protections and requirements that are part of the current forms of non-disclosure 13 

agreements that are used for other confidential information sharing arrangements 14 

under the Information Policy.  These additional protections help ensure that the 15 

protections afforded to information shared under the ISO/MMU Information 16 

Sharing Revisions are equal to the protections afforded under other sharing 17 

arrangements permitted under the Information Policy. 18 

 19 

Q. WHAT ARE THE SPECIFIC CONFIDENTIALITY PROTECTIONS 20 

THAT THE REQUESTING ISO/RTO OR MARKET MONITOR MUST 21 

AGREE TO AFFORD TO THE SHARED CONFIDENTIAL 22 

INFORMATION? 23 
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Section 3.3(c)(ii) of the proposed revisions contains the list of required 1 

confidentiality protections.  It states that the ISO/MMU Requesting Entity’s 2 

governing documents or non-disclosure agreement must afford the following 3 

protections to the requested information: 4 

(1)  establish an agreement not to disclose the confidential information, to 5 

protect it from disclosure, to deny any request from a third party, and defend 6 

against any legal process which seeks its release, except where disclosure is 7 

required by the Commission, by subpoena, or by other compulsory process; 8 

(2) confirm that the ISO/MMU Requesting Entity has adequate procedures to 9 

protect the confidential information; 10 

(3) establish a legally enforceable obligation to treat the information as 11 

confidential, which must be of a continuing nature and survive the rescission, 12 

termination or expiration of the governing document or non-disclosure agreement; 13 

(4) require that the ISO/MMU Requesting Entity use the information solely 14 

for the purpose of investigating (a) if a Market Violation is occurring or has 15 

occurred, (b) if market power is being or has been exercised, or (c) if a market 16 

design flaw exists that affects either the New England markets or the markets 17 

administered by the ISO/MMU Requesting Entity; 18 

(5) require any state commission that would like access to the information in 19 

the hands of the ISO/MMU Requesting Entity to request the information directly 20 

from ISO-NE or its market monitor and promptly inform ISO-NE or its market 21 

monitor of any the request; 22 
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(6) require the ISO/MMU Requesting Entity to defend against any legal 1 

process for disclosure of the confidential information, consult with ISO-NE or its 2 

market monitor in defending against disclosure, and in the event disclosure is 3 

mandated, disclose only that portion that is legally required to be furnished; 4 

(7) require the ISO/MMU Requesting Entity to promptly notify ISO-NE or its 5 

market monitor of additional requests for release of the confidential information 6 

when it has already been released through compulsory process, and seek 7 

appropriate relief to prevent or limit further disclosure; and 8 

(8) require destruction of the confidential information at the earlier of (a) five 9 

business days after a request from ISO-NE or its market monitor for return of the 10 

information or (b) the conclusion or resolution of the investigation. 11 

  12 

Q. ARE ANY OTHER CHANGES BEING PROPOSED AS PART OF THE 13 

ISO/MMU INFORMATION SHARING REVISIONS? 14 

A. Yes, there is one additional change.  The ISO/MMU Information Sharing 15 

Revisions include a modification to the market monitoring provisions of the ISO-16 

NE Tariff to ensure that confidential information shared with ISO-NE by another 17 

ISO/RTO or its market monitor can be accessed by ISO-NE’s market monitor for 18 

investigatory purposes.  Specifically, Section III.A.1.3 of Appendix A to Market 19 

Rule 1 is being modified to provide that the market monitor shall have access to 20 

any confidential information that the ISO receives from another ISO/RTO or its 21 

market monitor, as part of an investigation into a possible Market Violation, the 22 

exercise of market power, or if a market design flaw exists. 23 





New England Governors, State Utility Regulators and Related Agencies* 

*Contacts on this list are included on the distribution lists used by Legal, Finance and Risk Management for email 
correspondence and notices. Updates should be sent to the “Membership Coordinator” list in the global address list 
of Outlook so changes can be made in the CAMS system. In the email to the membership coordinator: 

1. Identify in the subject that it is an update to the external affairs company/contact information in CAMS 
2. Include in the body of the email the company what is being updated and what the updates are. 

 
 

Maine 
 
The Honorable Paul LePage 
One State House Station 
Office of the Governor 
Augusta, ME 04333-0001 
Kathleen.Newman@maine.gov 

Maine Public Utilities Commission 
18 State House Station  
Augusta, ME 04333-0018 
Maine.puc@maine.gov  
 
New Hampshire 
 
The Honorable John H. Lynch 
Office of the Governor 
26 Capital Street 
Concord NH 03301 
governorlynch@nh.gov 

New Hampshire Public Utilities Commission 
21 South Fruit Street, Ste. 10 
Concord, NH 03301-2429 
RegionalEnergy@puc.nh.gov  
 
Vermont 
 
The Honorable Peter Shumlin 
Office of the Governor 
109 State Street, Pavilion 
Montpelier, VT 05609 
Bill.Lofy@state.vt.us 
Jeb.Spaulding@state.vt.us 
 

Vermont Public Service Board 
112 State Street 
Montpelier, VT 05620-2701 
pam.stonier@state.vt.us  
 
Vermont Department of Public Service 
112 State Street, Drawer 20 
Montpelier, VT 05620-2601 
bill.jordan@state.vt.us  
elizabeth.miller@state.vt.us 
 
 

Massachusetts 
 
The Honorable Deval Patrick 
Office of the Governor 
Rm. 360 State House 
Boston, MA 02133 
 
Massachusetts Department of Public Utilities 
One South Station 
Boston, MA 02110 
John.j.keene@state.ma.us  
 
Rhode Island  
 
The Honorable Lincoln Chafee 
Office of the Governor 
State House Room 115 
Providence, RI 02903 
jonathan.stevens@governor.ri.gov  
 
Rhode Island Public Utilities Commission 
89 Jefferson Blvd. 
Warwick, RI 02888 
Sscialabba@ripuc.state.ri.us  
nucci@puc.state.ri.us  
Proberti@puc.state.ri.us  
egermani@puc.state.ri.us 
 
Connecticut 
  
The Honorable Dannel P. Malloy 
Office of the Governor 
State Capitol 
210 Capitol Ave. 
Hartford, CT 06106 
Liz.Donohue@ct.gov 
Andrew.McDonald@ct.gov 
Paul.Mounds@ct.gov 

 Connecticut Public Utilities Regulatory 
Authority 
10 Franklin Square 
New Britain, CT 06051-2605 
brenda.henderson@po.state.ct.us 
robert.luysterborghs@po.state.ct.us 
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correspondence and notices. Updates should be sent to the “Membership Coordinator” list in the global address list 
of Outlook so changes can be made in the CAMS system. In the email to the membership coordinator: 

1. Identify in the subject that it is an update to the external affairs company/contact information in CAMS 
2. Include in the body of the email the company what is being updated and what the updates are. 

 
 

New England Governors and Utility 
Regulatory and Related Agencies 
 
Anne Stubbs 
Coalition of Northeastern Governors 
400 North Capitol Street, NW 
Washington, DC 20001 
coneg@sso.org  
 
Heather Hunt, Executive Director 
New England States Committee on Electricity 
655 Longmeadow Street 
Longmeadow, MA  01106 
HeatherHunt@nescoe.com  
 
William M. Nugent, Executive Director 
New England Conference of Public Utilities 
Commissioners 
50 Forest Falls Drive, Suite 6 
Yarmouth, ME 04096-6937 
director@necpuc.org 
 
John Betkoski, President 
New England Conference of Public Utilities 
Commissioners 
10 Franklin Square 
New Britain, CT 06051-2605 
john.betkoski@po.state.ct.us  
 
Harvey L. Reiter, Esq. 
Counsel for New England Conference of Public 
Utilities Commissioners, Inc. 
c/o Stinson Morrison Hecker LLP 
1150 18th Street, N.W., Ste. 800 
Washington, DC 20036-3816 
HReiter@stinson.com 
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