M E M O R A N D U M
TO:	NEPOOL Transmission Committee
FROM:	NEPOOL Counsel (Eric Runge; Margaret Czepiel) 
DATE:	December 4, 2024
RE:	Order No. 1920-A Summary (Docket No. RM21-17-001)

On November 21, 2024, the Federal Energy Regulatory Commission (FERC or the Commission) issued Order No. 1920-A, an Order on Rehearing and Clarification of Order No. 1920.[footnoteRef:1] Order No. 1920 is a landmark transmission planning and cost allocation Final Rule issued by FERC on May 13, 2024.[footnoteRef:2]  In response to Order No. 1920, FERC received 49 timely-filed requests for rehearing and/or clarification.[footnoteRef:3] In Order No. 1920-A, FERC states that it is refining and improving Long-Term Regional Transmission Planning (LTRTP) “by building on the reforms adopted in Order No. 1920, with a particular focus on ensuring that states have a robust role” in LTRTP and cost allocation processes established in the rule.[footnoteRef:4] This memorandum provides a brief summary of the more important features of Order No. 1920-A. [1:  Building for the Future Through Electric Regional Transmission Planning and Cost Allocation, Order on Reh’g, Order No. 1920-A, 189 FERC ¶ 61,126 (2024) (“Order No. 1920-A”), available here.]  [2:  Building for the Future Through Electric Regional Transmission Planning and Cost Allocation, Order No. 1920, 89 FR 49280 (June 11, 2024), 187 FERC ¶ 61,068 (2024). For NEPOOL Counsel Summary on Order No. 1920 see here and for presentation see here.]  [3:  For NEPOOL Counsel Summary of Order No. 1920 Rehearings, see here.]  [4:  Order No. 1920-A at P 2.] 


In Order No. 1920-A, which is over eight hundred pages, the newly reconstituted[footnoteRef:5] Commission largely sustains and further justifies the findings and reforms of Order No. 1920 and its authority to require the reforms but grants several requests for rehearing and clarification. A significant focus of the modifications to Order No. 1920 pertains to the role of the states in LTRTP and the related cost allocation requirements. Order No. 1920-A maintains a deadline for compliance filings of June 12, 2025, for compliance with regional requirements and August 12, 2025, for the interregional requitements of Order Nos. 1920/1920-A. Any deviations from the final rule proposed on compliance must be justified under the “consistent with or superior to” standard. [5:  Note that the composition of the Commission has changed since Order No. 1920 was issued in June 2024. Commissioner Clements departed, and Commissioners David Rosner, Lindsay See, and Judy Chang joined FERC in late June and early July this year.] 


While Order No. 1920-A recognizes and allows for supplemental processes for long-term transmission planning and cost allocation, such as are contained the Longer-Term Transmission Planning (LTTP) provisions in the ISO-NE Tariff, the Commission still requires that transmission provider tariffs meet the requirements set forth in Order Nos. 1920/1920-A. Additionally, the use of supplemental processes to replace Order Nos. 1920/1920-A requirements must be justified under the consistent with or superior to standard.

Development of a compliance filing for New England that meets the requirements of the final rule and takes into account the LTTP provisions will be complicated and will take significant time and effort by ISO-NE, NESCOE, the Participating Transmission Owners and NEPOOL, including at the Transmission Committee.  NEPOOL counsel will seek to discuss compliance efforts with the ISO prior to the December 19 Transmission Committee meeting.

Below we first provide a list of the key modifications and clarifications that the Commission makes in Order 1920-A, and then provide a more detailed summary (for those who wish to read more). If you have any questions about this memo or its subject matter, please contact Eric Runge, ekrunge@daypitney.com, or Margaret Czepiel at mczepiel@daypitney.com.  


Requests for Rehearing Granted

1. Transmission Providers (TPs) are not required to use the set of seven required benefits to help inform their identification of Long-Term Transmission Needs.
2. Factor Category Seven for Long-Term Scenarios (LTS) no longer includes corporate commitments.
3. TPs must propose an effective date for the OATT revisions necessary to comply with Order No. 1920 that is no later than two years from the date on which they will commence the first LTRTP cycle.
4. When Relevant State Entities agree on a Long-Term Regional Transmission Cost Allocation Method or State Agreement Process resulting from the Engagement Period, TPs must include that method or process in the transmittal or as an attachment to their compliance filing, even if TPs propose a different Long-Term Regional Transmission Cost Allocation method or do not propose to adopt a State Agreement Process along with any information that Relevant State Entities provide to TPs regarding the state negotiations during the Engagement Period.
5. TPs shall consult with Relevant State Entities prior to amending the Long-Term Regional Transmission Cost Allocation Method(s) and/or State Agreement Process(es), or if Relevant State Entities seek, consistent with their chosen method to reach agreement, for the TP to amend that method or process.[footnoteRef:6] [6:  Id. at 31.] 

Key Clarifications Granted

Long-Term Regional Transmission Planning and Cost Allocation

1. Order No. 1920 does not require the selection or development of any particular transmission facilities.[footnoteRef:7]   [7:  Id. at PP 4, 468.] 

2. When Relevant State Entities request, TPs must develop a reasonable number of additional scenarios to help inform the development or application of cost allocation methods.[footnoteRef:8] [8:  Id. at PP 14, 367.] 

3. The Commission will grant extensions of time requested by Relevant State Entities where there is a showing that additional time is needed to resolve cost allocation discussions, up to a period of an additional six months.[footnoteRef:9] [9:  Id. at P 15. ] 

4. The flexibility Order No. 1920 affords to TPs and Relevant State Entities to determine cost allocation methods appropriate for their region does not preclude proposed methods that allocate costs commensurate with reliability and economic benefits region-wide, while allocating costs commensurate with additional benefits to a subset of states that agree to such cost allocation, e.g., based on incremental costs and benefits of transmission needed to achieve state laws, policies, and regulations beyond the cost of transmission needed in the absence of those laws, policies, and regulations.[footnoteRef:10] [10:  Id. at P 16.] 

5. While TPs are obligated to develop three Long-Term Scenarios (LTS) that meet all of the requirements of the rule, Order No. 1920 permits TPs to develop additional analyses, including other scenarios, to help inform who pays for those selected facilities.[footnoteRef:11] [11:  Id. at PP 17, 32, 365.] 

6. TPs must consult with and consider the positions of the Relevant State Entities as to how to account for factors related to states’ laws, policies and regulations in transmission planning assumptions, which will ensure that such factors are efficiently accounted for in the development of LTS.[footnoteRef:12] [12:  Id. at P 241.] 

7. The identification of Long-Term Transmission Needs should rely on economic and reliability drivers.[footnoteRef:13] [13:  Id. at P 223-224. ] 

8. With respect to previously-selected Long-Term Regional Transmission Facilities (LTRTF), the Commission expects TPs will include such facilities (including those that are not yet in service) in updated planning models to improve the accuracy of LTRTP.[footnoteRef:14] However, Order No. 1920 does not require that TPs include such previously-selected LTRTF in planning models in subsequent LTRTP cycles. [14:  Id. at P 262. ] 

9. Order No. 1920 does not require TPs, when determining the assumptions that they will use when developing LTS where similar factors (or groups of factors) affect a single assumption, to assume that the factors have additive effects on the relevant assumptions.[footnoteRef:15]   [15:  Id. at P 272. ] 

10. Where factors may have overlapping effects on the planning assumptions, TPs must avoid double counting the effect that those factors have on assumptions used to develop LTS.[footnoteRef:16] [16:  Id. at P 273.] 

11. The Commission expects that similar factors (or groups of factors) affecting certain assumptions used in the development of LTS will have a combined effect on those assumptions accordingly.[footnoteRef:17] [17:  Id.] 

12. TPs must consider corporate commitments that are likely to affect Long-Term Transmission Needs as part of LTRTP to the extent that these commitments affect transmission customers’ transmission needs.[footnoteRef:18] [18:  Id. at P 303.] 

13. Factor Category Seven, as modified, is not intended to single out certain utility commitments or federal, federally-recognized Tribal, state, and local policy goals that affect Long-Term Transmission Needs; instead, Factor Category Seven, as modified, captures factors that are not fully represented in the other six categories of factors and also affect Long-Term Transmission Needs.[footnoteRef:19] Further, the reference to “certain generation resources” in this factor category does not refer to a certain resource type, or limit consideration of such government or utility commitments to only those commitments to rely on renewable resources.[footnoteRef:20] [19:  Id. at P 308.]  [20:  Id.] 

14. TPs may conclude that certain factors within Factor Category Seven do not affect Long-Term Transmission Needs and, therefore, do not need to account for them when incorporating Factor Category Seven into the development of LTS.[footnoteRef:21] [21:  Id. at P 309.] 

15. TPs may include what they believe to be appropriate confidentiality protections in their compliance proposals to account for proprietary commitments.[footnoteRef:22] [22:  Id. at P 310.] 

16. Nothing in LTRTP is intended to relitigate or dispute the outcomes of the underlying integrated resource plans, resource projections, or laws and regulations that are (or are not) incorporated into the development of LTS.[footnoteRef:23]   [23:  Id. at P 322.] 

17. Where a non-jurisdictional entity is a transmission customer of one or more TPs, the TPs must plan for the non-jurisdictional entity’s needs as a transmission customer as it would for the needs of any other transmission customer, including any resource planning and procurement processes that have been approved by the respective governing authorities under Factor Category Three, for purposes of complying with the requirements of Order No. 1920.[footnoteRef:24]  However, TPs may not plan for the needs of a non-jurisdictional utility TP if that non-jurisdictional TP has not enrolled in the transmission planning region and thereby has not agreed to any cost allocation method applicable to selected LTRTF. [24:  Id. ] 

18. If TPs elect to use additional categories of factors beyond the required categories of factors in Order No. 1920 in the development of LTS, the transparency requirements set forth in Order No. 1920 also apply to the additional categories of factors.[footnoteRef:25] [25:  Id. at P 331.] 

19. In addressing interconnection requests and withdrawals under Factor Category Six, TPs must include merchant transmission developer interconnection requests in the development of LTS, and in a manner comparable to other interconnection requests.[footnoteRef:26] [26:  Id. at P 334.] 

20. Regarding the identification of factors in Factor Categories Four through Seven, FERC clarifies that TPs must independently identify factors in Factor Categories Four, Five, and Six but need not independently identify factors in Factor Category Seven – rather, TPs may rely on stakeholders, including states, to bring such factors to their attention.[footnoteRef:27] [27:  Id. at P 349.] 

21. TPs do not need to include information regarding the factors to be incorporated into the development of LTS with the filings that they submit to comply with Order No. 1920. This information must be posted on OASIS as part of each LTRTP cycle.[footnoteRef:28] Publication must occur before TPs finish developing LTS. [28:  Id. at P 350.] 

22. Order No. 1920 does not require TPs to establish a different planning reserve margin than the one established by resource planners or load-serving entities in a particular transmission provider’s system, including in measuring Final Rule Benefit 2.[footnoteRef:29] [29:  Id. at P 403.] 

23. Any state resource planning process is a separate process subject to state jurisdiction and is beyond the scope of Order No. 1920.[footnoteRef:30] [30:  Id. at P 404.] 

24. If TPs believe they can use production cost savings from one or more state integrated resource plans as an appropriate method to measure the value of Final Rule Benefit 3, they may propose to do so on compliance.[footnoteRef:31] [31:  Id. at P 409.] 

25. Order No. 1920’s requirements for TPs to be “open and transparent” applies to the process of deciding whether to use and how to measure other benefits in addition to the required benefits as well as to the implementation of other benefits for specific LTRTF.[footnoteRef:32] [32:  Id. at P 416.] 

26. Order No. 1920 does not require TPs to engage in generation or resource planning as part of LTRTP.[footnoteRef:33] However, Order No. 1920 does not prohibit TPs from proposing to establish protocols by which they can rely, to the extent available, on resource planners and load-serving entities for generation-based data and information in satisfying the requirement to measure the benefits of LTRTFs.[footnoteRef:34]   [33:  Id. at P 419.]  [34:  Id. at P 420.] 

27. TPs’ evaluation processes must—not can—compare the measured benefits of LTRTF against their estimated costs. Once a TP makes a selection decision, i.e., for each selected LTRTF (or portfolio of such Facilities), and, if a State Agreement Process is used, once a cost allocation method is agreed upon, TPs must make available, on a password-protected portion of OASIS or other password-protected website, a breakdown of how those estimated costs will be allocated, by zone (i.e., by TP retail distribution service territory/footprint or RTO/ISO transmission pricing zone), and a quantification of those estimated benefits as imputed to each zone, as such benefits can be reasonably estimated.[footnoteRef:35] [35:  Id. at P 450.] 

28. TPs evaluation processes must culminate in a determination—not selection criteria—that is sufficiently detailed for stakeholders to understand why a particular LTRTF (or portfolio of such Facilities) was selected or not selected.[footnoteRef:36] [36:  Id.] 

29. With respect to the definition of “good faith efforts,” the good faith efforts standard is similar to a “reasonable efforts” standard, which can be defined as “one or more actions rationally calculated to achieve a usually stated objective, but not necessarily with the expectation that all possibilities are to be exhausted.”[footnoteRef:37] [37:  Id. at P 460.] 

30. Order No. 1920 does not prohibit voluntary funding approaches that are not described therein.[footnoteRef:38] [38:  Id. at P 465.] 

Coordination of Regional Transmission Planning and Generator Interconnection Processes
31. The time period that TPs use to identify interconnection-related transmission needs for potential consideration during any Order No. 1000 regional transmission planning and cost allocation process cycle will be longer than five calendar years.[footnoteRef:39] A TP need not evaluate an interconnection-related transmission need if more than five calendar years separate the withdrawal of the earlier and later interconnection requests associated with an interconnection-related transmission need (the double withdrawal criterion).[footnoteRef:40] [39:  Id. at P 544.]  [40:  Id. at P 547.] 

32. Order No. 1920 does not prohibit TPs from proposing on compliance how they will identify and evaluate future interconnection-related transmission needs in LTRTP.[footnoteRef:41] [41:  Id. at P 588.] 

Consideration of Dynamic Line Ratings and Advanced Power Flow Control Devices
33. FERC does not require detailed production cost simulations to demonstrate costs and benefits of each alternative transmission technology for each existing transmission element, and TPs have flexibility to apply good engineering judgment to identify the specific transmission elements that are likely candidates for specific enumerated alternative transmission technologies.[footnoteRef:42] [42:  Id. at P 598.] 

34. The requirement to consider alternative transmission technologies necessitates that TPs consider the types of advanced conductors that Congress intended to be reviewed in the Energy Policy Act of 2005 and that the US DOE has described in its reports.[footnoteRef:43] [43:  Id. at P 608.] 

35. Rather than considering just one of the six advanced conductor examples listed, TPs must instead consider each of the six advanced conductor examples listed, and, as they determine appropriate, any additional advanced conductor which that transmission provider determines might be more efficient or cost-effective.[footnoteRef:44]   [44:  Id.] 

36. TPs are not precluded from considering HVDC facilities in LTRTP and existing Order No. 1000 regional transmission planning processes.[footnoteRef:45] [45:  Id. at P 609.] 

Regional Transmission Cost Allocation
37. TPs must include any and all supporting evidence and/or justification related to Relevant State Entities’ agreed-upon Long-Term Regional Transmission Cost Allocation Method and/or State Agreement Process that Relevant State Entities request that TPs include in their compliance filing.[footnoteRef:46] [46:  Id. at P 665.] 

38. Upon the request of Relevant State Entities, TPs must facilitate and participate in a cost allocation discussion during the Engagement Period with Relevant State Entities.[footnoteRef:47] [47:  Id. at P 656.] 

39. In order to comply with the requirement that TPs explain how they provide a forum for negotiation of a Long-Term Regional Transmission Cost Allocation Method(s) and/or a State Agreement Process during the Engagement Period that enables meaningful participation by Relevant State Entities, TPs must at minimum disclose any deadlines set by TPs during the Engagement Period and how TPs communicated any such deadlines to Relevant State Entities, and provide a general description of the forum for negotiation.[footnoteRef:48] [48:  Id. at P 684. ] 

40. The Commission declined in Order No. 1920 to expand participation in the Engagement Period beyond Relevant State Entities, and did not find it necessary to allow other stakeholders to participate in the Engagement Period. However, the Commission allowed Relevant State Entities to permit the participation of other entities subsequently during implementations of a State Agreement Process.[footnoteRef:49] TPs must provide the opportunity for Relevant State Entities from all states in each transmission planning region to participate in the Engagement Period.[footnoteRef:50] [49:  Id. at P 685.]  [50:  Id. at P 686. ] 

41. TPs may file motions for an extension of time for good cause to the State Agreement Process beyond six months after selection of the applicable LTRTF (or portfolio of such Facilities).[footnoteRef:51] [51:  Id. at P 708.] 

42. FERC permits continued use of other existing state agreement approaches and similar voluntary measures and supplemental processes, so long as they are consistent with the requirements of Order No. 1920 and 1920-A.[footnoteRef:52] [52:  Id. at P 717.] 

43. TPs and Relevant State Entities may consider different types of benefits provided by LTRTFs and allocate costs in proportion to those benefits.[footnoteRef:53] [53:  Id. at P 739.] 

44. TPs and Relevant State Entities are not precluded from considering in their proposed cost allocation methods the incremental cost of transmission needed to achieve state laws, policies, and regulations beyond the cost of transmission needed in the absence of those laws, policies, and regulations.[footnoteRef:54] [54:  Id. at P 745.] 

45. Order No. 1920’s prohibition against “types” is a prohibition against the allocation of costs based on a single category of benefits—whether reliability, economic, public policy, or another category of benefits.  In other words, TPs could not allocate all costs of LTRTFs on the basis of public policy benefits, if doing so ignores economic and reliability benefits associated with those facilities.[footnoteRef:55] [55:  Id. at P 749.] 

46. Order No. 1920’s cost allocation requirements allow for, but do not require, TPs to account for the benefits associated with addressing transmission needs driven by Public Policy Requirements in any ex ante cost allocation method.[footnoteRef:56] [56:  Id. at P 753.] 

47. Order No. 1920 does not prevent TPs from recognizing different types of benefits and using them to allocate costs in proportion to those benefits.[footnoteRef:57] [57:  Id. at P 767.] 

48. Once TPs make a selection decision, i.e., for each selected LTRTF (or portfolio of such Facilities) and the applicable cost allocation method is determined, TPs must make available, on a password-protected portion of OASIS or other password-protected website, a breakdown of how those estimated costs will be allocated, by zone (i.e., by transmission provider retail distribution service territory/footprint or RTO/ISO transmission pricing zone), and a quantification of the estimated benefits as imputed to each zone, as such benefits can be reasonably estimated, when a cost allocation method is agreed upon under a State Agreement Process or, if no State Agreement Process is used, at the time of project selection.[footnoteRef:58] [58:  Id. at P 773.] 

49. Regarding the requirement that the determination of the applicable cost allocation must occur by or before its selection, this requirement applies only to Long-Term Regional Transmission Cost Allocation Methods. Long-Term Regional Transmission Cost Allocation Methods refer only to ex ante cost allocation methods used to allocate the costs of selected LTRTFs.[footnoteRef:59] [59:  Id. at P 789.] 

Local Transmission Planning Inputs in the Regional Transmission Planning Process
50. TPs are not obligated to incorporate stakeholder proposals or comments resulting from the stakeholder meeting process into their transmission plans.[footnoteRef:60] The ultimate transmission planning responsibility remains with the TP. [60:  Id. at P 861.] 

51. Provided that the TP meets the requirements of Order No. 1920 with respect to public notices and opportunities for stakeholders to submit comments before and after each meeting, TPs need not hold a single stakeholder meeting among all TPs in a transmission planning region.[footnoteRef:61]   [61:  Id. at P 862.] 

52. The Commission’s finding in Order No. 1920 that the kV threshold must not exceed 200 kV means that TPs must include in their in-kind replacement estimates all transmission facilities operating at or above 200 kV that they anticipate replacing in-kind during the next 10 years. TPs may establish a threshold lower than 200 kV to ensure that a larger number of transmission facilities may be included.[footnoteRef:62] [62:  Id. at P 881.] 

Compliance Procedures
53. The effective date associated with Order No. 1920-A does not extend the relevant compliance deadlines associated with Order No. 1920.[footnoteRef:63] The Commission does not appear amenable to extending those deadlines. [63:  Id. at P 915.] 

54. In analyzing Order No. 1920 compliance filings, FERC will apply the “consistent with or superior to” standard to proposed variations from all requirements of Order No. 1920 and not limit the standard to proposed variations from pro forma OATT provisions developed in Order No. 1920.[footnoteRef:64] [64:  Id. at P 921.] 

55. TPs must consult with their stakeholders to develop the processes, procedures, and OATT revisions necessary to comply with Order No. 1920.[footnoteRef:65] [65:  Id. at P 923.] 

With the above modifications and clarifications, the Commission largely sustained Order No. 1920, stating that it continues to find “that the key components of Order No. 1920 together ensure that TPs will conduct sufficiently long-term, forward-looking, and comprehensive transmission planning and cost allocation processes.”[footnoteRef:66]   [66:  Id. at 2.] 


The Need for Reform and Legal Challenges
Need for Reform

The Commission maintains that reform is needed to transmission planning and cost allocation requirements. In Order No. 1920, FERC found that existing Order No. 890 and Order No. 1000 transmission planning and cost allocation requirements do not result in regional transmission planning that is conducted on a sufficiently long-term, forward-looking, and comprehensive basis, and TPs therefore often do not identify, evaluate, or select more efficient or cost-effective regional transmission solutions to meet Long-Term Transmission Needs.[footnoteRef:67] The Commission determined that this results in piecemeal, inefficient, and less cost-effective transmission planning, which imposes real costs on customers and renders the Commission’s existing transmission planning and cost allocation requirements unjust, unreasonable, and unduly discriminatory or preferential in violation of Federal Power Act (FPA) Section 206.[footnoteRef:68]  The Commission sustains these findings regarding the need for reform.[footnoteRef:69]  [67:  Id. at P 37 (citing Pub. Serv. Elec. & Gas Co. v. FERC, 989 F.3d 10, 13 (D.C. Cir. 2021)).]  [68:  Id. at P 35.]  [69:  Id. At PP 61-62.] 


FERC Met Its Legal Burdens Under the FPA to Require the Reforms in Order No. 1920

In a proceeding initiated on its own under Section 206 of the FPA, the Commission has the burden to: (1) first show that the existing rates, terms and conditions and related practices are unjust, unreasonable, unduly discriminatory or preferential and (2) then justify its new proposal as a just and reasonable replacement rate. In Order No. 1920-A, the Commission addressed arguments on rehearing that it had not met either prong of its burden under Section 206.[footnoteRef:70] In Order No. 1920-A, the Commission states that it made adequate findings under the first prong of FPA Section 206 and marshalled substantial evidence to support those findings, summarizing the record evidence it relied upon.[footnoteRef:71] The Commission also relies upon court precedent to support its authority to base its findings about the need for reform on generic factual predictions of unjust and unreasonable rates resulting from existing transmission planning practices.[footnoteRef:72]  The Commission continues to find that the replacement regional transmission planning and cost allocation requirements that the Commission adopted in Order No. 1920 are just and reasonable.[footnoteRef:73] In doing so, the Commission emphasizes that Order No. 1920’s planning reforms are focused on process, and are not intended to dictate substantive outcome.  [70:  Id. at P 62.]  [71:  Id. at PP 72-81.]  [72:  Id. at PP 82-84.]  [73:  Id. at PP 107-114.] 


FERC Statutory Authority 

Several parties filed requests for rehearing arguing that FERC exceeded its statutory authority in Order No. 1920. Specifically, several parties argued that FERC exceeded the Commission’s authority granted in Section 206 of the FPA and unlawfully intruded into an area of regulation left to the States. 

In response to arguments regarding its statutory authority, the Commission sustains its determination that Order No. 1920 is a valid exercise of its statutory authority under the FPA and does not unlawfully intrude into areas of reserved state authority. The Commission states that the bases for the reforms in Order No. 1920 are entirely focused on FERC-jurisdictional planning and cost allocation practices related to transmission.[footnoteRef:74] The Commission rejects arguments that its reforms are intended to achieve substantive outcomes in the generation mix, particularly regarding its requirement to use categories of factors in LTS development for planning: “the Commission is not requiring consideration of these factors in order to achieve particular outcomes in the transmission planning process, but rather acting in a responsive capacity to identify and account for the most likely variables that are relevant to effective LTRTP and ensure that those variables are considered in such planning.”[footnoteRef:75] [74:  Id. at P 142. FERC explains that regional transmission planning and cost allocation processes are practices that directly affect rates subject to its sole jurisdiction, as TPs “use those processes to determine which transmission facilities will more efficiently or cost-effectively meet transmission needs.” Id. at P 136.]  [75:  Id. at P 144; see also PP 145-150.] 


The Commission also addressed arguments that, in ordering the reforms of Order No. 1920, it was acting in violation of Supreme Court doctrine referred to as the “major questions doctrine.”[footnoteRef:76] The Supreme Court has described the major questions doctrine as applicable only in “extraordinary cases” where an agency is construing its statutory authority on major issues in a way that is both outside its normal sphere of authority and expertise  and dubious based on the text of the authorizing statutory provisions for the agency.[footnoteRef:77] The Commission explains that in Order No. 1920, it was acting well within its core regulatory authority and expertise under the FPA to regulate practices affecting transmission rates and, therefore the major questions doctrine is not implicated.[footnoteRef:78]   [76:  Id. at PP 171-175.]  [77:  Id. at P 172.]  [78:  Id. at PP 175-182.] 


Sufficiency of Notice: Order No. 1920 as a “Logical Outgrowth” of the Notice of Proposed Rulemaking

Throughout the Order, FERC addresses multiple arguments that it failed to provide adequate notice as required under the Administrative Procedure Act (APA) in its Notice of Proposed Rulemaking (NOPR). The dispositive question in assessing the adequacy of notice under the APA is whether an agency’s final rule is a “logical outgrowth” of an earlier request for comment in a rulemaking proceeding. The Commission defends the adequacy of notice of its reforms by relying on court precedent and explaining how the challenged requirements of the final rule, or the absence of certain requirements, were the “logical outgrowth” of the proposals and discussion in the NOPR, and therefore did not violate the notice and comment requirements of the APA.[footnoteRef:79]   [79:  See e.g., id. at PP 373, 446, 457-458, 492, 583-584, 616-617, 667-668, 724-727, 774, 800, 930-931. ] 


Long-Term Regional Transmission Planning
Requirement to Participate in LTRTP and Existing Processes
Order No. 1920 requires TPs in each transmission planning region to participate in a regional transmission planning process that includes LTRTP, meaning regional transmission planning on a sufficiently long-term, forward-looking, and comprehensive basis to identify Long-Term Transmission Needs, identify transmission facilities that meet such needs, measure the benefits of those transmission facilities, and evaluate those transmission facilities for potential selection in the regional transmission plan for purposes of cost allocation as the more efficient or cost-effective transmission facilities to meet Long-Term Transmission Needs.[footnoteRef:80] FERC required that LTRTP comply with the following Order Nos. 890 and 1000 transmission planning principles: (1) coordination; (2) openness; (3) transparency; (4) information exchange; (5) comparability; and (6) dispute resolution.[footnoteRef:81] TPs may may continue to rely on their existing regional transmission planning and cost allocation processes to comply with Order No. 1000’s requirements related to transmission needs driven by reliability concerns or economic considerations.[footnoteRef:82] [80:  Id. at P 200.]  [81:  Id. Except as otherwise set forth in Order No. 1920, FERC does not require any TP to replace or otherwise make changes to its existing Order No. 1000-compliant regional transmission planning processes that plan for reliability or economic transmission needs, or the associated Order No. 1000-compliant regional cost allocation method(s). Accordingly, TPs may may continue to rely on their existing regional transmission planning and cost allocation processes to comply with Order No. 1000’s requirements related to transmission needs driven by reliability concerns or economic considerations. Id. at P 201.]  [82:  Id. at P 201.] 

FERC finds that TPs may may continue to rely on their existing regional transmission planning and cost allocation processes to comply with Order No. 1000’s requirements related to transmission needs driven by reliability concerns or economic considerations.[footnoteRef:83] With respect to existing transmission planning processes for public policy requirements, FERC rejects arguments that it should presume the existing regional transmission planning and cost allocation processes that TPs use to consider transmission needs driven by Public Policy Requirements to be just and reasonable.[footnoteRef:84] TPs that wish to continue to use some or all of their existing regional transmission planning and cost allocation processes to consider transmission needs driven by Public Policy Requirements must demonstrate that continued use of such processes does not interfere with LTRTP.[footnoteRef:85] Order No. 1920 allows TPs to propose a regional transmission planning process that simultaneously plans for shorter-term reliability and economic transmission needs, as well as Long-Term Transmission Needs, through a combined process, and that TPs proposing to address all of these transmission needs in a single regional transmission planning process must demonstrate that the combined regional transmission planning process continues to comply with Order No. 1000, as well as with the LTRTP requirements set forth in Order No. 1920, by demonstrating that such a combined process is consistent with or superior to the requirements of both Order No. 1000 and Order No. 1920.[footnoteRef:86] [83:  Id. ]  [84:  Id. at P 210.]  [85:  Id. at P 202. ]  [86:  Id. at P 211. TPs that wish to continue to use some or all of their existing Order No. 1000 regional transmission planning and cost allocation processes to consider transmission needs driven by Public Policy Requirements must demonstrate that the continued use of any such processes does not interfere with or otherwise undermine Long-Term Regional Transmission Planning as set forth in Order No. 1920.] 

The Commission also makes clear that Order No. 1920 does not require re-justification of existing supplemental transmission planning processes, such as the PJM State Agreement Approach or the New England LTTP provisions, unless such processes are proposed to be used in place of the LTRTP requirements.[footnoteRef:87]   [87:  Id. at P 213.
With respect to PJM’s State Agreement Approach specifically, we note that it is separate and apart from PJM’s compliance with the Order No. 1000 requirement to consider transmission needs driven by Public Policy Requirements.   Therefore, PJM’s State Agreement Approach is unaffected by Order No. 1920’s requirement to justify continued use of regional transmission planning and cost allocation processes to consider transmission needs driven by Public Policy Requirements.  In response to PJM States and Pennsylvania Commission, we note that Order No. 1920 does not prohibit PJM from continuing to use its existing State Agreement Approach.  If the Relevant State Entities in PJM agree to rely on PJM’s existing State Agreement Approach as an Order No. 1920 State Agreement Process that applies to selected Long-Term Regional Transmission Facilities, and PJM agrees, PJM must propose and demonstrate on compliance that its State Agreement Approach complies with all of the State Agreement Process requirements set forth in Order No. 1920.] 

Long-Term Scenarios Requirements
Use of Seven Required Benefits to Determine Long-Term Transmission Needs. Regarding identification of Long-Term Transmission Needs, the Commission agreed with certain of the rehearing arguments and set aside the requirement for TPs to use the set of seven required benefits to help inform their identification of Long-Term Transmission Needs due largely to the difficulty TPs may have in implementing this requirement.[footnoteRef:88] TPs will still use seven Factor Categories in their LTS to identify Long-Term Transmission Needs but will not need to use the benefits to assess needs.[footnoteRef:89] [88:  Id. at PP 223-224.]  [89:  Id. at P 225. “[W]e are clarifying here that the categories of factors will help transmission providers identify Long-Term Transmission Needs, consistent with the Commission’s statements in Order No. 1920. Potential Long-Term Regional Transmission Facilities that address Long-Term Transmission Needs, as identified by the Long-Term Scenarios and sensitivities, will then be evaluated for their economic and reliability benefits, which will ensure that Long-Term Regional Transmission Planning leads to transmission solutions that more efficiently or cost-effectively address reliability and economic transmission needs over the appropriate transmission planning horizon.”] 

Transmission Planning Horizon. In Order No. 1920, FERC required TPs to develop LTS as part of LTRTP using no less than a 20-year transmission planning horizon.[footnoteRef:90] Order No. 1920-A sustains this requirement and continues to find that with the tools and safeguards in place, Order No. 1920 allows for TPs to manage uncertainty while avoiding over-building in response to speculative needs.[footnoteRef:91] Additionally, the Commission clarifies that its requirement for TP consultation with Relevant State Entities regarding state public policy requirements used in the LTS will mitigate the potential for building speculative transmission.[footnoteRef:92] [90:  Id. at P 237.]  [91:  Id. at P 239. ]  [92:  Id. at PP 241-242.] 

Frequency of LTS Revisions and Flexibility. In Order No. 1920, the Commission required TPs to reassess and revise the LTS they use in LTRTP at least once every five years.[footnoteRef:93] Nothing in Order No. 1920 prevents TPs from evaluating and selecting additional LTRTFs after year three of the LTRTP cycle and before the next five-year LTRTP cycle begins.[footnoteRef:94] The Commission sustains this requirement in Order No. 1920-A, explaining that five-year updates strikes a balance among considerations, including: (1) ensuring timely identification, evaluation, and selection of more efficient or cost-effective LTRTFs; (2) providing TPs with sufficient flexibility to address regional differences; and (3) limiting the administrative burdens placed on TPs.[footnoteRef:95] Regarding TP flexibility in developing the LTS in subsequent revisions, the Commission stated: “Order No. 1920 does not require that TPs include previously selected Long-Term Regional Transmission Facilities in the planning models that they use in a subsequent Long-Term Regional Transmission Planning cycle, and we continue to find that it is appropriate to provide flexibility to TPs on how they update their planning models.”[footnoteRef:96] [93:  Id. at P 248.]  [94:  Id. at P 249.]  [95:  Id. at PP 256-258.]  [96:  Id. at P 262.] 

Categories of Factors. In Order No. 1920, the Commission required TPs to incorporate, in the development of LTS, seven specific categories of factors:  (1) federal, federally-recognized Tribal, state, and local laws and regulations affecting the resource mix and demand; (2) federal, federally-recognized Tribal, state, and local laws and regulations on decarbonization and electrification; (3) state-approved integrated resource plans and expected supply obligations for load-serving entities; (4) trends in fuel costs and in the cost, performance, and availability of generation, electric storage resources, and building and transportation electrification technologies; (5) resource retirements; (6) generator interconnection requests and withdrawals; and (7) utility and corporate commitments and federal, federally-recognized Tribal, state, and local policy goals that affect Long-Term Transmission Needs.[footnoteRef:97] FERC found that incorporating these categories of factors in the development of LTS is necessary because these categories are essential to identifying Long-Term Transmission Needs, and that incorporating them will ensure that TPs are accounting for known and identifiable drivers of Long-Term Transmission Needs.  [97:  Id. at P 263] 

In Order 1920-A the Commission sustains the use of the seven categories of factors but revises factor category seven and makes several determinations regarding the categories of factors, including the following:
· The Commission set aside the requirement that TPs incorporate “corporate commitments” in Factor Category Seven when developing LTS to avoid introducing the risk of one class of transmission users cross-subsidizing another class of transmission users.[footnoteRef:98]   [98:  Id. at P 303.] 

· TPs must consult with Relevant State Entities or their designees on how to account for factors related to states’ laws, policies, and regulations when determining the assumptions that will be used in the development of LTS.[footnoteRef:99]   [99:  Id. at P 271.] 

· When determining the assumptions they will use in developing LTS where similar factors (or groups of factors) affect a single assumption, Order No. 1920 does not require TPs to assume that the factors have additive effects on the relevant assumptions.[footnoteRef:100]  [100:  Id. at P 272.] 

· Where factors may have overlapping effects on the planning assumptions, TPs must avoid double counting the effect that those factors have on assumptions used to develop LTS. The Commission looks to the consultation between the TP and Relevant State Entities and the stakeholder process to help avoid such overlapping effects of factors used in the LTS.[footnoteRef:101]  [101:  Id. at P 273.] 

· Regarding TP consultation with the Relevant State Entities on the categories of factors, the Commission clarifies: “for a state that has required integrated resource planning processes, TPs should include one of the state’s preferred power system trajectories, including both the supply and demand side resource trajectory as appropriate, in each Long-Term Scenario, or include different state-preferred power system trajectories in different Long-Term Scenarios.”[footnoteRef:102] [102:  Id. at P 275.] 

· Where a non-jurisdictional entity is a transmission customer of one or more TPs in a transmission planning region, the TPs must plan for the non-jurisdictional entity’s needs as a transmission customer as it would for the needs of any other transmission customer, including any resource planning and procurement processes that have been approved by the respective governing authorities under Factor Category Three, for purposes of complying with the requirements of Order No. 1920.[footnoteRef:103] [103:  Id. at P 323.] 

· TPs may not plan for the needs of a non-jurisdictional utility TP if that non-jurisdictional TP has not enrolled in the transmission planning region and thereby has not agreed to any cost allocation method applicable to selected LTRTF.[footnoteRef:104] [104:  Id.] 

· The Commission clarifies that that nothing in LTRTP, including the content of the Factors Categories, “is intended to relitigate or dispute the outcomes of the underlying integrated resource plans, resource projections, or laws and regulations that are (or are not) incorporated into the development of Long-Term Scenarios.”[footnoteRef:105]  [105:  Id. at P 322.] 

Consultation with Relevant State Entities, Stakeholder Process and Transparency in Factor Category Development. In Order No. 1920, FERC required TPs to revise the regional transmission planning process in their OATTs to outline an open and transparent process that provides stakeholders, including federally-recognized Tribes and states, with a meaningful opportunity to propose potential factors and to provide timely input on how to account for specific factors in the development of LTS.  FERC further required TPs to publish on the public portion of an OASIS or other public website the following information:  (1) the list of the factors in each of the seven required categories of factors that they will account for in their LTS; (2) a description of each factor that they will account for in their LTS; (3) a general statement explaining how they will account for each of those factors in their LTS; (4) a description of the extent to which they will discount any factors in Factor Categories Four through Seven in each LTS; and (5) a list of the factors that they considered but did not incorporate in their LTS.[footnoteRef:106] FERC issues several clarifications regarding this requirement: [106:  Id. at P 335.] 

· Relevant State Entities must have a meaningful opportunity to provide timely input on the development of LTS, including factors and data inputs, and to explain how their own policies and planning affect Long-Term Transmission Needs.[footnoteRef:107]  [107:  Id. at P 344.] 

· TPs must consult with and consider the positions of the Relevant State Entities regarding how to account for factors related to states’ laws, policies, and regulations when determining the assumptions that will be used in the development of LTS.[footnoteRef:108]  [108:  Id. (“Specifically, transmission providers shall consult with Relevant State Entities and any other authorized entities as to whether a specific state policy must be accounted for as a factor within each category (i.e., if the specific state policy will likely affect Long-Term Transmission Needs), how to account for the specific state policy in the development of Long-Term Scenarios (e.g., the method and data used to forecast generation resources added because of a specific state policy), and how to adjust the treatment of the specific state policy across Long-Term Scenarios (e.g., assume certain policy-related outcomes materialize in some but not all Long-Term Scenarios).”)] 

· TPs must consider the input of Relevant State Entities in the LTRTP process in the following ways, some of which relate to the categories of factors and some to cost allocation: 
(1) to consult with and consider the positions of the Relevant State Entities and any other entity authorized by a Relevant State Entity as its representative as to how to account for factors related to states’ laws, policies, and regulations when determining the assumptions that will be used in the development of LTS; 
(2) to include any Long-Term Regional Transmission Cost Allocation Method and/or State Agreement Process that Relevant State Entities agree to in the transmittal or as an attachment to their compliance filings, even if the TP does not choose to propose such method on its own; 
(3) to consult with Relevant State Entities (a) prior to amending the ex ante Long-Term Regional Transmission Cost Allocation Method(s) and/or State Agreement Process(es) agreed to by Relevant State Entities or (b) if Relevant State Entities seek for a TP to amend the method on file; 
(4) to develop a reasonable number of additional scenarios, when requested by Relevant State Entities, for the purposes of informing the application of Long-Term Regional Cost Allocation Method(s) or the development of cost allocation methods through the State Agreement Process(es); and 
(5) to make available, on a password-protected portion of OASIS or other password-protected website, a breakdown of the allocated costs, by zone (i.e., by transmission provider retail distribution service territory/footprint or RTO/ISO transmission pricing zone), and a quantification of the benefits imputed to each zone, as such benefits can be reasonably estimated, when a cost allocation method is agreed upon under a State Agreement Process or, if no State Agreement Process is used, at the time the transmission provider selects the Long-Term Regional Transmission Facility.  
· Where TPs determine that a factor based on a state’s law, regulation, or policy is likely to affect Long-Term Transmission Needs, TPs should rely on the state in determining how to account for such a state-related factor when developing LTS.[footnoteRef:109] [109:  Id. at P 345.] 

· Nothing in Order No. 1920 prevents TPs from providing more than the minimum amount of required information.[footnoteRef:110] [110:  Id. at P 347.] 

· In developing the factors and using them in the LTS, the Commission continues to find that TPs can rely on “their expert judgement and the information provided to them through the open and transparent stakeholder process to develop three plausible LTS for purposes of identifying Long-Term Transmission Needs.”[footnoteRef:111]   [111:  Id. at P 311.] 

· In identifying specific factors for each Factor Category, TPs must independently identify factors in Categories Four, Five and Six based on their expertise, and for the other categories may rely on input from stakeholders and Relevant State Entities to identify the factors.[footnoteRef:112]  [112:  Id. at P 349.] 

Use of Additional Factor Categories. Regarding the use of additional optional Factor Categories in the LTS, the Commission provides the following clarification:
… if transmission providers elect to use additional categories of factors beyond the required categories of factors in Order No. 1920 in the development of Long-Term Scenarios, the transparency requirements set forth in Order No. 1920 also apply to the additional categories of factors. Pursuant to this clarification, transmission providers must publish on the public portion of an OASIS or other public website:  (1) the list of each additional categories of factors, and the factors in each of the additional categories of factors that they will account for in their Long-Term Scenarios; (2) a description of each additional category of factors and a description of each factor that they will account for in their Long-Term Scenarios; (3) a general statement explaining how they will account for each additional category of factors and each of the additional factors in their Long-Term Scenarios; (4) a description of the extent to which they will discount any factors in each additional category of factors; and (5) a list of the factors that they considered but did not incorporate in each additional category of factors in their Long-Term Scenarios.
Requests for Additional Flexibility Regarding LTS. In Order No. 1920, the Commission required TPs to develop, at least once during the five-year LTRTP cycle, a diverse set of at least three distinct LTS that, at a minimum, incorporate the seven categories of factors.[footnoteRef:113] FERC also required TPs to develop at least one sensitivity, applied to each LTS, to account for uncertain operational outcomes that determine the benefits of and/or need for transmission facilities during multiple concurrent and sustained generation and/or transmission outages due to an extreme weather event across a wide area.[footnoteRef:114] Order No. 1920-A upholds this requirement, finding that it strikes the appropriate balance between establishing a sufficient number of LTS and the associated burden of developing and using LTS in LTRTP.[footnoteRef:115]  [113:  Id. at P 352.]  [114:  Id. at P 354.]  [115:  Id. at P 361-363.] 

Flexibility Regarding Additional Scenarios Used for Cost Allocation. The Commission further clarifies that TPs:
· May develop additional scenarios, beyond the three LTS that Order No. 1920 requires, to provide Relevant State Entities with information that they can use to inform the application of Long-Term Regional Cost Allocation Method(s) or the development of cost allocation methods through the State Agreement Process(es).  FERC believes that additional analyses may help TPs and stakeholders to better understand the potential impact of LTRTF on the transmission system, as well as their costs and benefits.[footnoteRef:116]  [116:  Id. at P 365.] 

· When developing these additional analyses or scenarios used to inform cost allocation, TPs have the flexibility to depart from Order No. 1920’s requirements related to the development of LTS.  For example, TPs may develop scenarios that consider the incremental cost and benefits of LTRTF needed to achieve state laws, policies, and regulations beyond the cost and benefits of LTRTF needed in the absence of those laws, policies, and regulations.   
· If the Relevant State Entities wish for the TP to develop a reasonable number of additional scenarios for LTRTP or Long-Term Regional Cost Allocation, then the TP will develop these scenarios. While TPs may conduct such additional analyses, additional analyses that do not meet Order No. 1920’s LTS requirements are not considered LTS as defined in Order No. 1920.   In other words, TPs may not use any such additional analyses to identify Long-Term Transmission Needs, identify LTRTF, or to meet the requirement that TPs estimate the costs and measure the benefits of LTRTFs for purposes of selection (i.e., to apply the transmission provider’s selection criteria).  TPs also may not, consistent with the requirement that they have the opportunity to select more efficient or cost-effective LTRTFs to meet Long-Term Transmission Needs, condition the selection of an LTRTF on the information provided in these additional analyses. 
· On compliance, TPs may propose processes to determine when Relevant State Entities have requested additional analyses and how to determine what a reasonable number of additional analyses may be.[footnoteRef:117] [117:  Id. at P 367.] 

Evaluation of Benefits of LTRTF
Requirement to Use a Set of Benefits. In Order No. 1920, the Commission required TPs in each transmission planning region to measure a set of seven required benefits for identified LTRTFs under each LTS and to use these measured benefits to evaluate LTRTFs. The required benefits include: (1) avoided or deferred reliability transmission facilities and aging infrastructure replacement; (2) a benefit that can be characterized and measured as either reduced loss of load probability or reduced planning reserve margin; (3) production cost savings; (4) reduced transmission energy losses; (5) reduced congestion due to transmission outages; (6) mitigation of extreme weather events and unexpected system conditions; and (7) capacity cost benefits from reduced peak energy losses.[footnoteRef:118] FERC found that the record demonstrated that, in order to ensure just and reasonable Commission-jurisdictional transmission rates, it was necessary to require TPs to measure and use in LTRTP a set of particular benefits so that they may identify, evaluate, and select regional transmission facilities that are more efficient or cost-effective transmission solutions to Long-Term Transmission Needs.[footnoteRef:119]  [118:  Id. at P 369.]  [119:  Id. at P 370.] 

Order No. 1920-A affirms the use of these seven required benefits for the evaluation and selection of LTRTFs, with the Commission reiterating that the measurement and use of certain benefits in LTRTP is essential to ensuring just and reasonable Commission-jurisdictional rates.[footnoteRef:120] The Commission rejects arguments that it failed to provide adequate notice and opportunity to comment on this requirement.[footnoteRef:121] This Commission also disagrees with arguments that the seven required benefits will overlap and will double-count or exaggerate the potential benefits of LTRTFs.[footnoteRef:122]  [120:  Id. at PP 377-384. Note that this requirement is separate from the evaluation of Long-Term Transmission Needs, for which FERC granted rehearing and found that TPs are not required to use the set of seven required benefits.]  [121:  Id. at P 373.  ]  [122:  Id. at P 390.] 

TPs’ evaluation of LTRTFs must culminate in a determination that is sufficiently detailed for stakeholders to understand why a particular LTRTF (or portfolio of LTRTFs) was selected or not selected.  The Commission explained that this determination must include the estimated costs and measured benefits of each alternative LTRTF(or portfolio of LTRTFs) that TPs evaluated in the LTRTP process, regardless of whether or not the LTRTF (or portfolio of LTRTFs) is selected.[footnoteRef:123] In Order 1920-A the Commission declines requests to modify this process but did issue a few clarifications on the benefits to be used for LTRTFs: [123:  Id. at P 391.] 

· Regarding Benefit 2, Order No. 1920 does not require TPs to establish a different planning reserve margin than the one established by resource planners or load-serving entities in a particular TP’s system, including in measuring Final Rule Benefit 2. Any calculation of this benefit will only serve to support the benefits assessment of potential LTRTF during the Long-Term Regional Transmission Planning process.[footnoteRef:124]  [124:  Id. at P 403.] 

· With respect to Benefit 3, if TPs in a transmission planning region believe they can use production cost savings from one or more state integrated resource plans as an appropriate method to measure the value of Final Rule Benefit 3, they may propose to do so on compliance.[footnoteRef:125]  [125:  Id. at P 409.] 

Measurement and Use of Other Benefits. Order No. 1920 did not require TPs to measure and use the remaining five benefits described in the NOPR (i.e., mitigation of weather and load uncertainty, generation capacity investments, access to lower-cost generation, increased competition, and increased market liquidity), but permitted TPs to measure and use additional benefits beyond the set of seven required benefits, including on a transmission facility or plan-specific basis, subject to the requirement that they do so in a manner that is consistent with their obligations under Order No. 890 and Order No. 1000 transmission planning principles to be open and transparent as to their transmission planning processes.[footnoteRef:126] The Commission clarifies that Order No. 1920’s requirements for TPs to be “open and transparent” applies to the process of deciding whether to use and how to measure other benefits in addition to the required benefits as well as to the implementation of other benefits for specific LTRTF.[footnoteRef:127]  [126:  Id. at P 411.]  [127:  Id. at P 416.] 

Identification, Measurement and Evaluation of Benefits. In Order No. 1920, FERC required TPs to include in their OATTs a general description of how they will measure each of the set of seven required benefits, sufficient only to enable stakeholders to understand how TPs will measure these benefits. Order No. 1920 provided flexibility to transmission planners to specify the method for measuring each of the seven required benefits, as well as discretion to measure and use additional benefits that go beyond the set of seven required benefits, subject to the requirement that they do so in a manner that is consistent with their obligations under Order No. 890 and Order No. 1000 transmission planning principles to be open and transparent as to their transmission planning processes.[footnoteRef:128] Order 1920-A clarifies that Order No. 1920 does not require TPs to engage in generation or resource planning as part of LTRTP.[footnoteRef:129] Order 1920-A also clarifies that Order No. 1920 does not prohibit TPs from proposing to establish protocols by which they can rely, to the extent available, on resource planners and load-serving entities for generation-based data and information in satisfying the requirement to measure the benefits of LTRTF.[footnoteRef:130]  Regardless of the method used to measure benefits, the description of the method must be set forth in the OATT in a way that will enable stakeholders to understand how benefits will be measured.[footnoteRef:131] [128:  Id. at P 417.]  [129:  Id. at P 419.]  [130:  Id. at P 420.]  [131:  Id. at P 420.] 

Benefits Horizon. In Order No. 1920, the Commission required TPs, as part of LTRTP, to calculate the benefits of LTRTFs over a time horizon that covers, at a minimum, 20 years starting from the estimated in-service date of the transmission facilities, and FERC stated that this minimum 20-year benefit horizon must be used both for the evaluation and selection of LTRTF.[footnoteRef:132] Order No. 1920-A sustains this requirement.[footnoteRef:133] [132:  Id. at P 421.]  [133:  Id. at P 424.] 

Evaluation of the Benefits of Portfolios of Transmission Facilities. In Order No. 1920, FERC allowed, but not did not require, TPs in each transmission planning region to use a portfolio approach when evaluating the benefits of LTRTF. Order No. 1920-A sustains this requirement.[footnoteRef:134] [134:  Id. at P 431.] 

Evaluation and Selection of LTRTF
Minimum Requirements. In Order No. 1920, the FERC required TPs in each transmission planning region to include in their OATTs an evaluation process, including selection criteria, that they will use to identify and evaluate LTRTFs for potential selection to address Long-Term Transmission Needs.[footnoteRef:135] FERC provided flexibility to TPs to propose, after consultation with Relevant State Entities and other stakeholders, evaluation processes, including selection criteria, provided that they (1) are transparent and not unduly discriminatory; (2) aim to ensure that more efficient or cost-effective LTRTFs are selected to address Long-Term Transmission Needs;[footnoteRef:136] and (3) seek to maximize benefits accounting for costs over time without over-building transmission facilities.[footnoteRef:137] The Commission rejects arguments that this requirement was not a logical outgrowth of the NOPR.[footnoteRef:138] The Commission issues several clarifications regarding evaluation: [135:  Id. at P 434.]  [136:  FERC explained that evaluation processes must:  (1) identify one or more LTRTF (or portfolio of LTRTF) that address the Long-Term Transmission Needs that TPs identify in Long-Term Regional Transmission Planning; (2) estimate the costs and measure the benefits of LTRTF that are identified or proposed for potential selection; (3) designate a point in the evaluation process that is no later than three years following the beginning of the Long-Term Regional Transmission Planning cycle at which TPs will determine to select or not to select identified or proposed LTRTF; and (4) culminate in determinations that are sufficiently detailed for stakeholders to understand why a particular Long-Term Regional Transmission Facility (or portfolio of LTRTF) was selected or not selected. Id. at P 437.]  [137:  Id. at P 435.]  [138:  Id. at PP 445, 447.] 

· TPs’ evaluation processes must compare the measured benefits of LTRTF against their estimated costs.[footnoteRef:139] [139:  Id. at P 450.] 

· Once a TP makes a selection decision, i.e., for each selected LTRTF(or portfolio of such Facilities), and, if a State Agreement Process is used, once a cost allocation method is agreed upon, TPs must make available, on a password-protected portion of OASIS or other password-protected website, a breakdown of how those estimated costs will be allocated, by zone (i.e., by TP retail distribution service territory/footprint or RTO/ISO transmission pricing zone), and a quantification of those estimated benefits as imputed to each zone, as such benefits can be reasonably estimated.[footnoteRef:140]  [140:  Id. ] 

· TPs may use qualitative measures in addition to estimated costs to evaluate LTRTF against measured benefits.[footnoteRef:141] [141:  Id. ] 

· TPs’ evaluation processes must culminate in a determination—not selection criteria—that is sufficiently detailed for stakeholders to understand why a particular LTRTF (or portfolio of such Facilities) was selected or not selected.[footnoteRef:142]   [142:  Id.] 

· Subject to the requirements of the final rule, TPs have discretion to use engineering judgment in designing and conducting transmission planning studies.[footnoteRef:143] [143:  Id. ] 

Role of Relevant State Entities. In Order No. 1920, FERC required TPs to consult with and seek support from Relevant State Entities regarding the evaluation process, including selection criteria, that TPs propose to use to identify and evaluate LTRTF for selection.[footnoteRef:144] FERC clarifies that good faith efforts standard is similar to a “reasonable efforts” standard, which can be defined as “one or more actions rationally calculated to achieve a usually stated objective, but not necessarily with the expectation that all possibilities are to be exhausted.”[footnoteRef:145]  [144:  Id. at P 452.]  [145:  Id. at P 460.] 

Voluntary Funding. In Order No. 1920, FERC required TPs to include in their OATTs a process to provide Relevant State Entities and interconnection customers with the opportunity to voluntarily fund the cost of, or a portion of the cost of, an LTRTF that otherwise would not meet TPs’ selection criteria.[footnoteRef:146] The FERC provided TPs with flexibility to propose certain features of such a voluntary funding process in their compliance filings, provided that: (1) the process is transparent and not unduly discriminatory or preferential; and (2) they consult with and seek support from Relevant State Entities when developing such processes.[footnoteRef:147] In Order No. 1920-A, the FERC reiterates that Order No. 1920 does not prohibit voluntary funding approaches.  TPs may seek to demonstrate on compliance that other voluntary funding approaches are consistent with or superior to Order No. 1920’s requirements, or they may submit a filing under FPA section 205 as a supplemental process to propose such approaches.[footnoteRef:148]  [146:  Id. at P 461.]  [147:  Id. at P 462.]  [148:  Id. at P 465.] 

No Selection Requirement. In Order No. 1920, FERC stated that it would not require TPs to select any particular LTRTF, even where it meets the TP’s selection criteria. Order No. 1920-A sustains this requirement.[footnoteRef:149] The Commission emphasizes that Order Nos. 1920/1920-A do not require the selection and development of any actual transmission facilities. [149:  Id. at P 468.] 

Reevaluation. In Order No. 1920, FERC required TPs to include in their OATTs provisions that require them to reevaluate previously selected LTRTF in three situations, where:  (1) delays in the development of a previously selected LTRTF would jeopardize a TP’s ability to meet its reliability needs or reliability-related service obligations; (2) the actual or projected costs of a previously selected LTRTF significantly exceed cost estimates used in that LTRTF’s selection; or (3) significant changes in federal, federally-recognized Tribal, state, or local laws or regulations cause reasonable concern that a previously selected Long-Term Regional Transmission Facility may no longer meet the TP’s selection criteria.[footnoteRef:150]  In Order 1920-A the FERC rejects requests to change the reevaluation requirement.[footnoteRef:151]  [150:  Id. at P 471.]  [151:  Id. at PP 497-501.] 

Implementation of LTRTP
In Order No. 1920, the FERC required TPs to explain on compliance how the initial timing sequence for LTRTP interacts with existing regional transmission planning processes.  FERC required TPs to provide in their explanations any information necessary to ensure that stakeholders understand this interaction, including at least the following two components.  First, FERC required TPs to address the possible interaction between the transmission planning cycles for LTRTP and existing Order No. 1000 regional transmission planning processes. Second, FERC required TPs to address the possible displacement of regional transmission facilities from the existing regional transmission planning processes.
FERC sets set aside, in part, Order No. 1920’s requirement that TPs in each transmission planning region must propose on compliance a date, no later than one year from the date on which initial filings to comply with the final rule are due, on which they will commence the first Long-Term Regional Transmission Planning cycle. Instead, FERC requires that TPs must propose on compliance a date, no later than two years from the date on which initial filings to comply with Order No. 1920 are due, on which they will commence the first Long-Term Regional Transmission Planning cycle.[footnoteRef:152] [152:  Id. at P 507.] 

Order 1920-A also modifies Order No. 1920’s requirement that TPs that propose a commencement date of later than one year from the compliance due date must include adequate support explaining how the proposed date to begin the first LTRTP cycle is necessary and appropriately tailored for their transmission planning region.  Instead, the Commission requires that, regardless of the date that TPs propose on compliance, they must explain in their compliance filing why the proposed date on which they will commence the first LTRTP cycle is necessary and appropriately tailored for their transmission planning region.[footnoteRef:153] [153:  Id. at P 508.] 

Coordination of Regional Transmission Planning and Generator Interconnection Processes
Qualifying Criteria. In Order No. 1920, the Commission required TPs to evaluate for selection in their existing Order No 1000 regional transmission planning processes regional transmission facilities to address interconnection-related transmission needs that have been identified in the generator interconnection process by meeting four qualifying criteria.  Specifically, FERC required TPs to evaluate interconnection-related network upgrades where: (1) the TP has identified interconnection-related network upgrades in interconnection studies to address those interconnection-related transmission needs in at least two interconnection queue cycles during the preceding five years (looking back from the effective date of the Commission-accepted tariff provisions proposed to comply with this reform, and the later-in-time withdrawn interconnection request occurring after the effective date of the Commission-accepted tariff provisions); (2) an interconnection-related network upgrade identified to meet those interconnection-related transmission needs has a voltage of at least 200 kV and an estimated cost of at least $30 million; (3) such interconnection-related network upgrade(s) have not been developed and are not currently planned to be developed because the interconnection request(s) driving the need for the network upgrade(s) has been withdrawn; and (4) the transmission provider has not identified an interconnection-related network upgrade to address the relevant interconnection-related transmission need in an executed generator interconnection agreement or in a generator interconnection agreement that the interconnection customer requested that the transmission provider file unexecuted with the Commission.[footnoteRef:154]  [154:  Id. at P 525.] 

In Order No. 1920-A, the Commission upholds the use of criteria but modifies the criteria themselves. The Commission specifies that the purpose of this area of reform is to address the “narrow issue of interconnection-related transmission needs being repeatedly identified yet continuing to go unresolved through the generator interconnection process, even though more efficient or cost-effective regional transmission solutions could be achieved if evaluated through regional transmission planning and cost allocation processes.[footnoteRef:155] The Commission continued to believe that requiring TPs to consider a more limited set of interconnection-related transmission needs through their existing regional transmission planning processes is warranted because a more expansive set could include transmission needs associated with expensive but relatively low voltage interconnection-related network upgrades (which are less likely to provide widespread benefits to transmission customers compared to higher voltage transmission facilities) and transmission needs associated with high voltage but relatively inexpensive network upgrades (which are less likely to remain unbuilt by interconnection customers).[footnoteRef:156]   [155:  Id. at P 538.]  [156:  Id. at P 540.] 


The Commission modifies the qualifying criteria under which a TP must evaluate interconnection-related network upgrades. The criteria are now: (1) TPs in the transmission planning region have identified the relevant interconnection-related transmission need in interconnection studies in at least two interconnection queue cycles (or in at least two individual interconnection studies for TPs that use a first-come, first-served serial generator interconnection process); (2) an interconnection-related network upgrade identified to meet those interconnection-related transmission needs has a voltage of at least 200 kV and an estimated cost of at least $30 million; (3) the interconnection request that led to the identification of the interconnection-related transmission need in two or more interconnection queue cycles (or two individual interconnection studies if the TP uses a first-come, first-served serial generator interconnection process) have been withdrawn and no more than five calendar years have passed between the date of an earlier interconnection request withdrawal and the date of a later interconnection request withdrawal; (4) the TPs have not identified a different interconnection-related Network Upgrade to meet the relevant interconnection-related transmission need in an executed Generator Interconnection Agreement or in a Generator Interconnection Agreement that the interconnection customer requested that the Transmission Provider file unexecuted with the Commission; and (5) the interconnection request withdrawals associated with the repeatedly identified interconnection-related transmission need occurred no earlier than seven calendar years prior to the commencement date of the Order No. 1000 regional transmission planning and cost allocation cycle.  The initial evaluation should occur in the first Order No. 1000 regional transmission planning and cost allocation cycle to occur after the effective date of the tariff revisions implementing this reform.   The transmission provider need not evaluate an interconnection-related transmission need that has been evaluated in a previous Order No. 1000 regional transmission planning and cost allocation cycle.[footnoteRef:157] [157:  Id. at P 546.] 


The Commission adjusts these criteria to resolve discrepancy on timing for these requirements. FERC also makes several other clarifications regarding the timing of this process:
· The time period that TPs have to identify interconnection-related transmission needs for potential consideration during any Order No. 1000 regional transmission planning and cost allocation process cycle will be longer than five calendar year.[footnoteRef:158] [158:  Id. at P 544.] 

· A TP need not evaluate an interconnection-related transmission need if more than five calendar years separate the withdrawal of the earlier and later interconnection requests associated with an interconnection-related transmission need (the double withdrawal criterion 3)[footnoteRef:159] [159:  Id. at P 547.] 

· The withdrawal window criterion 5 demonstrates that a TP need only evaluate an interconnection-related transmission need in its Order No. 1000 regional transmission planning and cost allocation cycle if the withdrawal of the interconnection requests associated with the repeatedly identified interconnection-related transmission need occurred within the seven calendar years prior to the commencement date of the Order No. 1000 regional transmission planning and cost allocation cycle.[footnoteRef:160] [160:  Id. at P 577 (See P 548-49 for reasoning behind seven-year period).] 

· The double withdrawal criterion 3 requires that no more than five calendar years occur between the earlier and later interconnection request withdrawals and that the withdrawal window criterion and makes clear that TPs need not evaluate an interconnection-related transmission need if the relevant interconnection request withdrawals do not occur within the seven calendar years prior to the commencement date of the Order No. 1000 regional transmission planning and cost allocation cycle.  [footnoteRef:161] [161:  Id. at P 556.] 

Cost Allocation Related to Generator Interconnection. In Order No. 1920, the Commission adopted new coordination requirements to require that TPs evaluate regional transmission facilities that address certain interconnection-related transmission needs identified by this reform in the existing Order No. 1000 regional transmission planning and cost allocation processes.[footnoteRef:162] In Order No. 1920-A, FERC clarifies that the coordination requirements in Order No. 1920 do not require changes to existing cost allocation methods that TPs have adopted in either the generator interconnection or existing Order No. 1000 regional transmission planning and cost allocation processes.  Therefore, those existing cost allocation methods remain intact.[footnoteRef:163] The coordination reform does not alter existing cost allocation methods or create a new cost allocation method for generator interconnection processes.[footnoteRef:164] [162:  Id. at P 557.]  [163:  Id. at P 562.]  [164:  Id. at P 563.] 

The FERC reiterates in Order No. 1920-A that there is no obligation for TPs to select a transmission facility that addresses the interconnection-related transmission need that must be evaluated pursuant to this reform,[footnoteRef:165] nor does the reform compel TPs to adopt a new cost allocation method for transmission facilities that address interconnection-related transmission needs[footnoteRef:166] Transmission providers must evaluate certain interconnection-related transmission needs pursuant to existing Order No. 1000 regional transmission planning and cost allocation processes.[footnoteRef:167] [165:  Id. at P 565.]  [166:  Id. at P 565.]  [167:  Id. at P 564. ] 


Gaming. In Order No. 1920 the Commission did not adopt revisions to the proposed generator interconnection coordination reform in response to assertions that the reform would lead to “gaming,” resulting in spurious interconnection requests. FERC upholds this determination.[footnoteRef:168] [168:  Id. at P 566.] 

Transmission Planning Process Evaluation. In Order No. 1920, the Commission required TPs to evaluate regional transmission facilities that address certain interconnection-related transmission needs in their existing Order No. 1000 regional transmission planning and cost allocation processes instead of in LTRTP, as was proposed in the NOPR.[footnoteRef:169] The Commission rejects arguments that this finding was not a logical outgrowth of the NOPR and upholds its determinations.[footnoteRef:170] Order 1920-A rejects arguments for addition transmission needs analysis to account for generator interconnection needs beyond what is already in Order Nos. 1920/1920-A, with the Commission stating, “[i]f any transmission provider chooses to develop additional processes to address interconnection-related transmission needs in Long-Term Regional Transmission Planning, they must demonstrate that the proposal is consistent with or superior to Order No. 1920’s requirements.”[footnoteRef:171] [169: Id. at P 572.]  [170:  Id. at P 588.]  [171:  Id. ] 

Consideration of Dynamic Line Ratings and Advanced Power Flow Control Devices
In Order 1920, FERC required TPs to consider in LTRTP the following enumerated alternative transmission technologies for each identified transmission need:  (1) dynamic line ratings; (2) advanced power flow control devices; (3) advanced conductors; and (4) transmission switching.[footnoteRef:172] When evaluating regional transmission facilities for potential selection, TPs must consider whether regional transmission facilities that incorporate, or solely consist of, any of the enumerated list of alternative transmission technologies would be more efficient or cost-effective than selecting new regional transmission facilities or upgrades to existing transmission facilities that do not incorporate these technologies.[footnoteRef:173] [172:  Id. at P 594.]  [173:  Id. at PP 594, 599.] 


In Order 1920-A, FERC clarifies that it does not require detailed production cost simulations to demonstrate costs and benefits of each alternative transmission technology for each existing transmission element, and that TPs have flexibility to apply good engineering judgment to identify the specific transmission elements that are likely candidates for specific enumerated alternative transmission technologies.[footnoteRef:174] TPs must consider, as discussed above, dynamic line ratings, advanced power flow control devices, advanced conductors, and transmission switching for each identified transmission need during LTRTP and existing Order No. 1000 regional transmission planning processes in evaluating both new regional transmission facilities, as well as upgrades to existing.[footnoteRef:175] [174:  Id. at P 598.]  [175:  Id. at P 599.] 


FERC declines to create a presumption in favor of substituting alternative transmission technologies in either LTRTP or the existing Order No. 1000 regional transmission planning processes, based on its policy of being resource neutral.[footnoteRef:176] In Order No. 1920-A, the FERC sustains its determination  not to include electric storage as a transmission asset in the enumerated list of alternative transmission technologies that transmission providers must consider.[footnoteRef:177] Instead, the Commission states, “we continue to find that the evaluation of whether an electric storage resource performs a transmission function requires a case-by-case analysis of how a particular electric storage resource would be operated as well as any requirements set forth in an OATT governing selection of such electric storage resources as transmission solutions.”[footnoteRef:178] FERC clarifies that that the requirement to consider alternative transmission technologies necessitates that transmission providers consider the types of advanced conductors that Congress intended to be reviewed in the Energy Policy Act of 2005 and that the Department of Energy has described in its reports.[footnoteRef:179] The FERC clarifies that, although HVDC is not included in the enumerated list of alternative transmission technologies, TPs are not precluded from considering HVDC facilities in LTRTP and existing Order No. 1000 regional transmission planning processes.[footnoteRef:180] [176:  Id. at P 600.]  [177:  Id. at P 607.]  [178:  Id.]  [179:  Id. at P 608.]  [180:  Id. at P 609.] 


Regional Transmission Cost Allocation
Significantly, Order No. 1920-A expands the roles of states and places an affirmative obligation on TPs to provide a meaningful opportunity for Relevant State Entities to inform and provide alternatives to the TPs’ proposed Long-Term Regional Transmission Cost Allocation Method (in this section, “Cost Allocation Method”).[footnoteRef:181] While Order 1920-A sustains Order No. 1920’s determination that TPs retain the right and obligation to propose cost allocation methods on compliance,[footnoteRef:182] it also modifies the obligation to include the ex ante cost allocation method(s) proposed by the Relevant State Entities as part of the compliance filing, which the Commission will consider on equal footing with the TP’s proposal.[footnoteRef:183]   [181:  Id. at P 618. In Order No. 1920, the Commission required TPs in each transmission planning region to revise their OATTs to include one or more ex ante cost allocation methods that apply to LTRTFs that are selected in the regional transmission plan for purposes of cost allocation.]  [182:  Id. at P 650.]  [183:  Id. at P 659.] 


Definition of Relevant State Entity. FERC reiterates its determination in Order No. 1920 to define Relevant State Entity as any state entity responsible for electric utility regulation or siting electric transmission facilities within the state or portion of a state located in the transmission planning region, including any state entity as may be designated for that purpose by the law of such state.[footnoteRef:184] FERC declines to expand this definition,[footnoteRef:185] and declines to determine whether state laws and other factors deem an entity a Relevant State Entity. Instead, entities within a state must determine if they qualify as Relevant State Entities using the FERC’s definition.[footnoteRef:186] [184:  Id. at P 685. ]  [185:  Id. at P 701.]  [186:  Id. at P 703.] 

Obtain Agreement of Relevant State Entities.  FERC sustains the requirement that TPs establish an Engagement Period with Relevant State Entities for cost allocation negotiations.[footnoteRef:187] The Commission partially sets aside Order No. 1920 and requires that Relevant State Entities notify TPs that they agree on a Cost Allocation Method and/or State Agreement Process from the Engagement Period by the deadline.[footnoteRef:188] TPs must include that process in their compliance filings either in the transmittal or as an attachment, even if they propose a different method or omit a State Agreement Process.[footnoteRef:189] However, TPs are not required to characterize this information and independently justify Relevant State Entities’  proposals.[footnoteRef:190] Specifically, the Commission states: [187:  Id. at P 637.]  [188:  Id. at P 651. Order No. 1920 requires that TPs in each transmission planning region provide notice, on its OASIS page or public website, of the deadline for RSEs to communicate their agreement on a Cost Allocation Method(s) and/or a State Agreement Process. This deadline must be no earlier than the end date of the Engagement Period. See Order No. 1920 at 1356. ]  [189:  Order No. 1920-A at PP 629, 651.]  [190:  Id. at P 655.] 


… we set aside Order No. 1920, in part, and require that when Relevant State Entities notify transmission providers by the deadline for communicating agreement  that they agree on a Long-Term Regional Transmission Cost Allocation Method and/or State Agreement Process resulting from the Engagement Period, the transmission providers must include that method or process in the transmittal or as an attachment to their compliance filing, even if the transmission providers propose a different Long-Term Regional Transmission Cost Allocation Method or do not propose to adopt a State Agreement Process.  We further direct transmission providers to include in the transmittal or as an attachment to their compliance filings any information that Relevant State Entities provide to them regarding the state negotiations during the Engagement Period.  We also set aside Order No. 1920, in part, to require that, upon the request of Relevant State Entities, transmission providers must facilitate and participate in a cost allocation discussion during the Engagement Period with Relevant State Entities.[footnoteRef:191] [191:  Id. at P 651.] 


The Commission also sets aside Order No. 1920, in part, to require that, when Relevant State Entities communicate to the TP by the deadline for communicating agreement that they agree on a Cost Allocation Method and/or State Agreement Process, the TPs must include that method or process in the transmittal or as an attachment to their compliance filings, even if the TPs propose to adopt a different Cost Allocation Method or do not propose to revise their tariffs to include a State Agreement Process.[footnoteRef:192] TPs are also required to include in the transmittal or as an attachment to their compliance filings any information that any Relevant State Entities provide to them regarding the state negotiations during the Engagement Period.[footnoteRef:193] [192:  Id. at P 654. ]  [193:  Id. at P 655.] 


Engagement Period.  In Order No. 1920, the Commission established a six-month Engagement Period, during which TPs must, among other things, provide a forum for negotiation of a Cost Allocation Method and/or State Agreement Process that enables meaningful participation by Relevant State Entities.[footnoteRef:194] In Order No. 1920-A, the Commission continues to find that the Engagement Period provides an opportunity for robust state engagement in the cost allocation process.[footnoteRef:195] However, the Commission does partially revise the Engagement Period’s duration requirements.[footnoteRef:196] As modified in Order 1920-A, the Engagement Period may be extended for up to an additional six months when Relevant State Entities, consistent with their chosen method to reach agreement, request additional time to complete cost allocation discussions.[footnoteRef:197]  [194:  Id. at P 665.]  [195:  Id. at P 673.]  [196:  Id. at P 677.]  [197:  Id. at P 678. ] 


With respect to the content of the Engagement Period, the Commission clarifies that during the Engagement Period, TPs must facilitate and participate in cost allocation discussions with Relevant State Entities.[footnoteRef:198] In order to comply with the requirement that TPs explain how they provided a forum for negotiation of a Cost Allocation Method(s) and/or a State Agreement Process during the Engagement Period that enables meaningful participation by Relevant State Entities, TPs must at minimum disclose any deadlines set by transmission providers during the Engagement Period and how transmission providers communicated any such deadlines to Relevant State Entities, and provide a general description of the forum for negotiation.[footnoteRef:199] [198:  Id. at P 656.]  [199:  Id. at P 684.] 


FERC confirms that the Engagement Period is limited to Relevant State Entities unless they permit the inclusion of other entities, such as municipal electric entities and non-public utility entities that do not otherwise meet the definition of a Relevant State Entity.[footnoteRef:200] Additionally, if Relevant State Entities agree, other entities may participate in the development of an agreed upon State Agreement Process.[footnoteRef:201] [200:  Id. at P 685. ]  [201:  Id. at P 703. ] 


Relevant State Entities Negotiations. TPs must provide the forum for cost allocation negotiations, allowing Relevant State Entities to agree to a cost allocation method or State Agreement Process at a level of their choosing, such as unanimity.[footnoteRef:202] FERC declined to define what constitutes an agreement among the Relevant State Entities, but noted that existing state processes may guide Relevant State Entities  for a definition of “agreement” and in negotiations.[footnoteRef:203] If Relevant State Entities  need additional information for negotiations, TPs must develop a reasonable number of additional scenarios.[footnoteRef:204] Regarding this process, the Commission states, “we believe that Relevant State Entities would benefit from the assistance of transmission providers in some cases, as transmission providers may have more experience with the transmission providers’ OATTs and with the Commission’s processes and precedent.  Therefore, we set aside Order No. 1920, in part, and now include a requirement that upon the request of Relevant State Entities, TPs must facilitate and participate in a cost allocation discussion during the Engagement Period with Relevant State Entities.”[footnoteRef:205] The Commission summarizes some of these key requirements regarding cost allocation proposals: [202:  Id. at P 638 (citing Order No. 1920, 187 FERC ¶ 61,068 at P 1418 (“We will not specify the level of agreement among Relevant State Entities or other entities that is necessary before a transmission provider files a cost allocation method derived from a State Agreement Process.  As a state-led process, we believe that Relevant State Entities should have the ability to determine this important facet of their State Agreement Process.”)).]  [203:  Id. at PP 641, 654.]  [204:  Id. at P 629.]  [205:  Id. at P 656.] 

Specifically, transmission providers must (1) provide the opportunity for Relevant State Entities from all states in a transmission planning region to participate in the Engagement Period;  (2) upon the request of Relevant State Entities, facilitate and participate in a cost allocation discussion during the Engagement Period with Relevant State Entities;  and (3) include, in the transmittal or as an attachment to their compliance filings, any Long-Term Regional Transmission Cost Allocation Method and/or State Agreement Process agreed to by Relevant State Entities.[footnoteRef:206] [206:  Id. at P 673. ] 

FERC Review of Record. FERC noted that it would consider the entire record, including the Relevant State Entities’ agreed upon Cost Allocation Method/State Agreement Process, and the TP’s proposal when approving the replacement rate.[footnoteRef:207] However, the FERC confirms that ultimately, jurisdictional TPs have the obligation to respond and comply with Order Nos. 1920/1920-A.[footnoteRef:208]  [207:  Id. at P 659.]  [208:  Id. at P 639.] 

Consultation with Relevant State Entities Post Engagement Period.  TPs must consult with Relevant State Entities prior to amending the Cost Allocation Method(s) and/or State Agreement Process(es), whether by the Relevant State Entities’ agreed upon request or by TPs’ own initiative.[footnoteRef:209] The FERC requires TPs to provide descriptions of how they will consult. For consultations initiated by TPs or Relevant State Entities  regarding amendments to cost allocation methods, TPs must publicly post on their OASIS or other website the results of their consultations with Relevant State Entities prior to filing their amendment.[footnoteRef:210] TPs may include a proposed process in addition to their Section 205 filing for consultation with Relevant State Entities .[footnoteRef:211] [209:  Id. at P 691. ]  [210:  Id. ]  [211:  Id. at P 692.] 

Existing Cost Allocation Methods. FERC sustained Order No. 1920’s requirement that TPs may seek to continue using existing transmission planning and cost allocation processes so long as they demonstrate on compliance that such processes do not interfere with or undermine the LTRTP and comply with Order No. 1920.[footnoteRef:212] [212:  Id. at P 712.] 


Regional Cost Allocation Principles. FERC upheld its decision to exclude Order No. 1000 regional cost allocation principle (6), which allows for project-type-limited Cost Allocation Methods, and methods that allocate costs based on a single benefit type (i.e. reliability, economic, and public policy) from Order No. 1920 requirements.[footnoteRef:213] FERC expressed concern that focusing on one issue may contribute to free rider problems and hinder development of LTRTFs.[footnoteRef:214] The FERC believes that LTRTFs will likely have multiple benefits over a diversity of benefit types.[footnoteRef:215] The Commission clarifies that, without using different cost allocation methods for different types of transmission facilities, in a single cost allocation method “transmission providers and Relevant State Entities may consider different types of benefits provided by Long-Term Regional Transmission Facilities and allocate costs in proportion to those benefits.”[footnoteRef:216] [213:  Id. at P 739.]  [214:  Id. at P 725. ]  [215:  Id. at P 740.]  [216:  Id. at P 739.] 


FERC emphasizes that Order No. 1000 regional cost allocation principles (1) through (5) safeguard against cost causation concerns.[footnoteRef:217] TPs and Relevant State Entities may consider the incremental costs of transmission needed to achieve state laws, policies, and regulations when considering Cost Allocation Methods.[footnoteRef:218] Order No. 1920 does not preclude the adoption of Cost Allocation Methods based on different benefits associated with a particular LTRTF or portfolios of LTRTFs. TPs may propose Cost Allocation Methods that allocate costs by benefit type, assigning portions to the respective beneficiaries.[footnoteRef:219]  [217:  Id. at P 743.]  [218:  Id. at P 745.]  [219:  Id. at PP 751, 752.] 


Cost Causation. FERC reiterates that all Cost Allocation Methods must comply with the fundamental cost causation principle[footnoteRef:220] that costs are allocated in a manner at least roughly commensurate with estimated benefits.[footnoteRef:221] The FERC disagrees with arguments raised on rehearing that Order No. 1920’s transmission planning and cost allocation requirements force TPs to plan transmission projects based on decarbonization goals of other states in the transmission planning region and require TPs to account for abstract assumed benefits.[footnoteRef:222] The FERC clarifies that Order No. 1920 does not prevent transmission providers from recognizing different types of benefits and using them to allocate costs in proportion to those benefits.[footnoteRef:223] The Commission provided a non-binding example of what it considers a just and reasonable ex ante cost allocation method that takes into account multiple states in a region and their public policies: [220:  Id. at P 763.]  [221:  Id. at P 764.]  [222:  Id. at P 766.]  [223:  Id. at P 767.] 


This example is as follows:

(1) For the purposes of cost allocation, transmission providers shall run an additional scenario analysis to identify transmission needs using the same Long-Term Scenarios and sensitivities used in its Long-Term Regional Transmission Planning process, except that the inputs to such additional scenarios shall not include state laws, policies and regulations.  Transmission providers shall identify transmission facilities to meet the needs identified in such additional scenario analysis and those facilities’ costs.  Transmission providers shall then determine the difference in costs between the set of Long-Term Regional Transmission Facilities selected in the regional transmission plan for purposes of cost allocation and the set of transmission facilities that would be selected based upon the additional scenario analysis. 

(2) The portion of total selected Long-Term Regional Transmission Facility costs identified in (1) could be cost allocated according to an existing Commission-accepted cost allocation method that may be proposed on compliance with Order No. 1920. 

(3) The amount representing the cost difference between the costs of projects selected pursuant to the Long-Term Regional Transmission Planning process and (1) shall be allocated as follows:

a.  The transmission providers shall identify by state the specific state laws, policies, and regulations that were used to plan and select the Long-Term Regional Transmission Facilities and shall quantify by state the specific costs of such Facilities.

b.  The costs identified in 3(a) shall be allocated solely to the state or states that are the sources of the policies used in planning and selection.  The total difference between the costs of Long-Term Regional Transmission Facilities selected pursuant to the Long-Term Regional Transmission Planning process and (1) would be fully accounted for using this method of allocating costs among the states.  For RTOs/ISOs, the cost allocation to transmission customers in a transmission pricing zone within a state would be developed by the applicable Transmission Owner(s).  For non-RTOs/ISOs, the costs allocated to transmission customers in a transmission provider’s retail distribution service territory or footprint within a state would be developed by the applicable transmission provider.[footnoteRef:224] [224:  Id. at P 678.] 


FERC finds that the record does not support a blanket prohibition on postage-stamp-type cost allocation, [footnoteRef:225] and reiterates that Order No. 1920 does not change existing mechanisms for cost-recovery through retail rates.[footnoteRef:226] However, FERC declines to modify Order No. 1920 to enable states to conduct a post hoc review of costs allocated to retail customers.[footnoteRef:227] Order No. 1920 does not alter the requirement for states to pass through Commission-jurisdictional rates to retail customers.[footnoteRef:228] FERC reiterates that cost containment reform is outside the scope of this proceeding.[footnoteRef:229] [225:  Id. at P 791.]  [226:  Id. at P 792.]  [227:  Id. ]  [228:  Id. ]  [229:  Id. at P 793.] 


Reporting Requirement. Under Order No. 1920-A, once a cost allocation method is determined, TPs must provide a breakdown of how costs will be allocated by zone and quantification of estimated benefits as imputed to each zone on a password protected portion of OASIS or some other password-protected portion of its website.[footnoteRef:230] [230:  Id. at P 773.] 


Construction Work in Progress (CWIP) Incentive and the Federal Right of First Refusal (ROFR) for Regional Transmission Facilities.
The FERC sustains its determination in Order No. 1920 that any action on the CWIP incentive is more appropriately considered in a separate proceeding to allow for a holistic approach to transmission incentives.[footnoteRef:231] FERC also sustains its finding that it will consider potential ROFR issues related to regional transmission facilities in other proceedings (except as provided for right-sized replacement transmission facilities in its discussion of local transmission planning).[footnoteRef:232] [231:  Id. at P 799.]  [232:  Id. at P 803.] 


Local Transmission Planning Inputs in the Regional Transmission Planning Process
ROFR for Right-Sized Replacements. FERC continues to find that the ROFR is appropriate for right-sized replacement transmission facilities because it aligns with Order No. 1000 and FERC precedent and it promotes the consideration of more efficient or cost-effective potential transmission solutions.[footnoteRef:233] FERC notes that it does not modify any other aspect of its ROFR policy because this ROFR applies only to selected right-sized replacement transmission facilities.[footnoteRef:234] Regarding the appropriateness of allowing the ROFR for right-sized replacements, the Commission states:  [233:  Id. at PP 827, 875.]  [234:  Id. at P 892.] 


… we believe the right-sizing reform preserves transmission providers’ ability to invest in replacements of their own transmission facilities, even if such facilities are right-sized and selected in the regional transmission plan for purposes of cost allocation.   Furthermore, the Commission noted that the reasons for removing federal rights of first refusal in Order No. 1000 do not apply to right-sized replacement transmission facilities because transmission providers may have existing rights and responsibilities with respect to maintaining and, when necessary, replacing their transmission facilities.   

We therefore continue to find that providing for a federal right of first refusal for right-sized replacement transmission facilities aligns with the text and stated purpose of Order No. 1000 by ensuring that transmission providers consider more efficient or cost-effective regional transmission solutions.   We also reaffirm that the right-sizing reform does not depart, without explanation, from Commission precedent related to an individual transmission provider’s ability to proceed with an in-kind replacement transmission facility.  Further, we believe that, without a federal right of first refusal, the incumbent transmission provider whose in-kind replacement transmission facility is selected to be right-sized would likely opt to develop the less efficient or cost-effective in-kind replacement transmission facility rather than a right-sized replacement transmission facility.   Therefore, we continue to find that the establishment of the federal right of first refusal for right-sized replacement transmission facilities that are evaluated and selected as part of Long-Term Regional Transmission Planning is necessary to effectuate this reform and ensure that Commission-jurisdictional rates are just and reasonable.[footnoteRef:235] [235:  Id. at PP 826-827.] 


Local Transmission Planning Inputs. FERC sustains its determination in Order No. 1920 regarding asset management projects, stating:

We sustain the determination in Order No. 1920 to exclude asset management projects from the information on local transmission planning inputs that transmission providers must include for stakeholder review as part of the Assumptions, Needs, and Solutions Meetings.  We reiterate that planning for asset management projects, which do not increase transmission capacity or only do so incidentally, is not required to be included within the scope of local transmission planning that is subject to Order No. 890 transparency requirements,  and as such, it was reasonable for the Commission to exclude them from the requirements in Order No. 1920.  Moreover, the Commission did not propose in the NOPR to require transmission providers to include information related to asset management projects in the information that they provide as part of the Assumptions, Needs, and Solutions Meetings. Instead, to enhance stakeholders’ visibility into local transmission planning inputs as they are integrated into the regional transmission planning process, the Commission proposed in the NOPR – and adopted in the final rule – requirements to enhance the transparency of such inputs, which are already subject to the local transmission planning transparency requirements of Order No. 890, in the regional transmission planning process.[footnoteRef:236] [236:  Id. at P 856.] 


FERC continues to find that Order No. 1920’s reforms to enhance transparency between local and regional transmission planning processes, will encourage TPs to consider whether a more efficient or cost-effective regional transmission solution exists before developing a local one.[footnoteRef:237] [237:  Id.] 


Stakeholder Meeting Clarifications. Order No. 1920-A clarifies that TPs are not obligated to incorporate stakeholder proposals or comments resulting from the stakeholder meeting process into their transmission plans.[footnoteRef:238] FERC clarified that as long as TPs satisfy the public notice and stakeholder comment requirements, it may hold more than one stakeholder meeting.[footnoteRef:239] TPs may also hold separate Assumptions Meetings, Needs Meetings, and Solutions Meetings for individual TPs within a transmission planning region.[footnoteRef:240] [238:  Id. at P 861.]  [239:  Id. at P 862.]  [240:  Id.] 


Right-Sizing. FERC sustains the definition of “right-sizing” to mean “the process of modifying a transmission provider’s in-kind replacement of an existing transmission facility to increase that facility’s transfer capability.”[footnoteRef:241] FERC provides additional context for this definition noting that right-sizing could include, for example, increasing the transmission facility’s voltage level, adding circuits to the towers (e.g., redesigning a single-circuit line as a double circuit line), or incorporating advanced technologies (such as advanced conductor technologies).[footnoteRef:242] FERC clarifies that TPs may propose a threshold for all transmission facilities that are eligible to be right-sized, so long as that threshold is under 200 kV.[footnoteRef:243] [241:  Id. at P 879.]  [242:  Id. at P 879.]  [243:  Id. at P 881.] 


Confidentiality of In-Kind Replacement Facilities. FERC continues to find that existing rules governing confidential or commercially sensitive information provide for the safekeeping of information within in-kind replacement estimate lists.[footnoteRef:244] To the extent that TPs find that existing provisions are inadequate, they may submit a Section 205 filing with additional protections to be evaluated by FERC.[footnoteRef:245] [244:  Id. at P 898.]  [245:  Id.] 


Interregional Transmission Coordination
The FERC declines to open a new docket to build upon interregional transmission coordination.[footnoteRef:246] FERC reiterates that Order No. 1920’s reforms are sufficient and that FERC has an open proceeding in Docket No. AD23-3-000 to consider whether and how to establish a minimum requirement for Interregional Transfer Capability including the transmission planning and cost allocation related to such a requirement.[footnoteRef:247] [246:  Id. at P 902.]  [247:  Id.] 


Compliance 
Effective Date. FERC sustains Order No. 1920’s requirement that TPs submit a compliance filing within 10 months and 12 months of the effective date of Order No. 1920, August 12, 2024, to demonstrate that it meets the regional requirements adopted in Order No. 1920 (10 months), and the Interregional Transmission Coordination requirements (12 months).[footnoteRef:248] FERC clarifies that the effective date associated with this order on rehearing and clarification does not extend the relevant compliance deadlines associated with Order No. 1920.[footnoteRef:249]  Compliance filings for regional requirements are still due on June 12, 2025 and compliance filings for interregional requirements are due on August 12, 2025. Order No. 1920-A requires that TPs in each region propose a compliance date, within one year of the initial compliance filings, to begin the first LTRTP cycle.[footnoteRef:250] [248:  Id. at P 914.]  [249:  Id. at P 915.]  [250:  Id. at P 925.] 


Consistent With or Superior to Standard. FERC clarifies that it will apply the “consistent with or superior to” standard to proposed variations from all requirements of Order No. 1920 and not limit the standard to proposed variations from pro forma OATT provisions developed in Order No. 1920.[footnoteRef:251] Additionally, this standard will apply to all transmission providers, including RTO/ISO transmission providers.[footnoteRef:252] [251:  Id. at P 922.]  [252:  Id. at PP 918-920.] 


Reciprocity. FERC clarifies that Order No. 1920 requires that non-public utility TPs comply with mandates to meet reciprocity requirements of Order No. 888 including: (1) using a FERC-approved safe harbor tariff under the pro forma OATT, (2) providing service under a bilateral agreement with a public utility, or (3) obtaining a waiver of the reciprocity requirement.[footnoteRef:253] [253:  Id. at P 920.] 


Stakeholders. FERC clarifies that TPs must consult with their stakeholders to develop the process, procedures, and OATT revisions necessary to comply with Order No. 1920.[footnoteRef:254] [254:  Id. at P 923.] 


Waiver. FERC clarifies that entities with existing waivers under Order Nos. 888, 890, or 1000, do not need a separate waiver for Order No. 1920.[footnoteRef:255] [255:  Id. at P 926.] 


Effective Date: The changes to Order No. 1920 made in Order No. 1920-A are effective 30 days from the date of its publication in the Federal Register (which as of the date of this memorandum has not yet occurred).[footnoteRef:256] [256:  Id. at P 956.] 


Concurrence
Concurrence. Commissioner Christie, who previously issued a strong dissent to Order No. 1920, issued a separate statement concurring, in part, with Order No. 1920-A finding that the modifications to the Final Rule give states more effective tools to protect their customers and their own interests. Notably, Commissioner Christie expressed support for the several changes made in Order No. 1920-A that broaden the role of states in the compliance process and in the implementation of the LTRTP. These changes grant states greater flexibility to contribute input and agree to key processes, including cost allocation proposals, state agreement processes, and ex ante formulae development. 
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