M E M O R A N D U M
TO:	NEPOOL Transmission Committee
FROM:	NEPOOL Counsel (Eric Runge) 
DATE:	December 20, 2024
RE:	Order on RENEW Complaint (Docket No. EL23-16-00)

On December 19, 2024, the Federal Energy Regulatory Commission (FERC or the Commission) issued its order (Order) on the RENEW complaint (Complaint) in the above-captioned docket.[footnoteRef:1] This memorandum provides a brief summary of the Order. If you have any questions about the topic, please contact NEPOOL counsel, Eric Runge, ekrunge@daypitney.com. [1:  The Order is available here: https://www.iso-ne.com/static-assets/documents/100018/el23-16-000.pdf] 


The Complaint, filed on December 13, 2022, requested FERC: (1) find that “Schedules 11 and 21 of Section II of the ISO-NE Transmission, Markets and Services Tariff (Tariff)  are unjust and unreasonable to the extent that they permit transmission owners to directly assign to Interconnection Customers  operations and maintenance (O&M) costs associated with Network Upgrades, Stand-Alone Network Upgrades, and Distribution Upgrades (collectively referred to as Network Upgrades)”; (2) allow RENEW to participate as an Interested Party under the Tariff’s Formula Rate Protocols for Local Network Service and Regional Network Service rates; and (3) to the extent that direct assignment of O&M costs for Network Upgrades continues, to require greater transparency regarding such costs. In the proceeding, ISO-NE requested to be dismissed as a respondent to the Complaint based on the argument that the Participating Transmission Owners (NE PTOs), and not ISO-NE, have the filing rights regarding the Network Upgrade O&M costs.

The Order first denies ISO-NE’s request to be dismissed from the proceeding.[footnoteRef:2] FERC finds that ISO-NE does have filing rights over some parts of the Tariff implicated by the Complaint.[footnoteRef:3] FERC states that: “Retaining ISO-NE as a party to this proceeding will ensure that all parties required to make Tariff changes pursuant to this order are parties to this proceeding and that such changes will reflect the views of the ISO tasked with the operation of the New England Markets, among others.”[footnoteRef:4]  [2:  Order at PP 35-36.]  [3:  Id.]  [4:  Id. at P 36.] 


The Order then addresses the core of the Complaint, which is the request to find that assignment of Network Upgrade O&M costs to Interconnection Customers to be unjust and unreasonable. FERC makes this finding, stating:

Based on the record before us, we find that ISO-NE and NE PTOs’ practice of assigning Network Upgrade O&M costs to Interconnection Customers fails to reflect the but for costs associated with an Interconnection Customer’s interconnection and is therefore inconsistent with the Commission’s interconnection pricing policy as set forth in Order No. 2003.   This finding that Schedule 11 is unjust and unreasonable moots the complaint as to Schedule 21 because Schedule 21 is merely a generic rate template for allocating costs of directly assigned facilities to customers and is not specific to interconnection-related Network Upgrade O&M costs allocated under Schedule 11.[footnoteRef:5] [5:  Id. at P 93.] 


	Based on its finding, which is in effect prospectively from the date of the Order,[footnoteRef:6] the Commission directs ISO-NE and the NE PTOs to remove from Schedule 11 any language providing for the assignment of Network Upgrade O&M costs to Interconnection Customers.  Additionally, FERC further directs ISO-NE and the NE PTOs “to modify any other provisions of the Tariff as needed to eliminate the assignment of Network Upgrade O&M costs to Interconnection Customers.”[footnoteRef:7] The Commission rejected arguments that, by granting the Complaint, it would be disturbing earlier compromises and its own decisions regarding acceptance of Schedule 11 in the context of compliance with Order No. 2003.[footnoteRef:8] [6:  Id at P 108.]  [7:  Id. at P 100.]  [8:  Id. at P 102 (“Although the Commission accepted Schedule 11 in compliance with Order No. 2003 under the independent entity variation standard, neither NEPOOL nor the Commission in that proceeding addressed the merits of the method for assigning Network Upgrade O&M costs.  We find there is no evidence in the record—such as discussion in prior Commission orders of the mechanics of Network Upgrade O&M costs or network resources paying Network Upgrade O&M costs in exchange for cost-free RNS—that granting RENEW’s complaint will disrupt any “bargain” or “compromise” that the Commission previously accepted.”) (Internal footnotes omitted.)] 


	The Order next dismisses as moot the part of the Complaint requesting a finding that Schedule 21 Local Service provisions are unjust and unreasonable because they facilitate implementing the allocation of Network Upgrade O&M costs to Interconnection Customers.[footnoteRef:9] [9:  Id. at P 105 (“As discussed above, the assignment of Network Upgrade O&M costs through Schedule 21 uses a generic rate template for allocating costs of facilities to customers and is not specific to interconnection-related Network Upgrade O&M costs allocated under Schedule 11. Accordingly, once Schedule 11 is revised to remove the language providing for assignment of Network Upgrade O&M costs to Interconnection Customers, such costs should not flow through Schedule 21.  We therefore dismiss as moot RENEW’s requests as they pertain to Schedule 21.”) (Internal footnotes omitted.)
] 


	The Complaint also requested a finding that the definition of Interested Party used in the Formula Rate Protocols in the Tariff is unjust and unreasonable in that it is not sufficiently inclusive. The Commission granted this request.[footnoteRef:10] [10:  Id. at P 124 (“We find that RENEW has demonstrated that the definition of Interested Party in the Interim Formula Rate Protocols is inconsistent with Commission precedent as set forth in the MISO Protocol Orders and its progeny addressing transmission Formula Rate Protocols because it limits interested parties to a specific enumerated group and does not provide for sufficiently broad participation, including but not limited to customers under the Tariff, state utility regulatory commissions, consumer advocacy agencies, and state attorneys general.”)  At P 128 the Commission states: “Therefore, we direct NE PTOs to revise the definition of Interested Party in the Formula Rate Protocols to include, but expressly state the definition is not limited to, customers under the Tariff, state utility regulatory commissions, consumer advocacy agencies, and state attorneys general, consistent with the standards set forth in the MISO Protocol Orders and subsequent precedent.   We direct NE PTOs to submit a compliance filing, within 60 days of the date of this order, revising the definition of Interested Party in the Formula Rate Protocols.  Because we grant RENEW’s request to direct that the definition of Interested Party in the Formula Rate Protocols align with Commission precedent as set forth in the MISO Protocol Orders and its progeny, we decline to implement Massachusetts AG’s suggested alternative approach of permitting designated representatives of existing Interested Parties to qualify as Interested Parties.”] 


	Finally, regarding compliance, ISO-NE and the NE PTOs must make a filing of Tariff revisions in compliance with the Order within 60 days of the date of the Order.[footnoteRef:11] In NEPOOL counsel’s view, this deadline will require a consideration of the Tariff revisions at the January 29, 2025, meeting of the Transmission Committee. [11:  Id. at PP 3, 128.] 
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