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TO:	NEPOOL Transmission Committee 
FROM:	Eric Runge, NEPOOL Counsel
DATE:	June 15, 2020
RE:	Order Accepting Schedule 17 (CIP-IROL) in ER20-739

On May 26, 2020, the Federal Energy Regulatory Commission (the “Commission”) issued its order on the proposed Schedule 17 to ISO New England Inc.’s (“ISO-NE” or the “ISO”) Open Access Transmission Tariff (the “Schedule 17 Order”).[footnoteRef:1]   The Schedule 17 Order accepts Schedule 17[footnoteRef:2] with no modifications or further compliance requirements, and makes it effective as of March 6, 2020, as ISO-NE requested.   [1:  The Schedule 17 Order is available here: https://www.iso-ne.com/static-assets/documents/2020/05/a05_tc_2020_05_27_cip_irol_rder.DOCX]  [2:  Schedule 17 is available here: https://www.iso-ne.com/static-assets/documents/2020/06/a04_sect_ii_sched17.pdf
] 


You recall that Schedule 17 is intended to provide for the recovery of certain costs related to compliance with NERC requirements for Critical Infrastructure Protection (“CIP”) for facilities (primarily generators, but also Cross Sound Cable or similarly situated transmission facilities) designated as critical for the determination of Interconnection Reliability Operating Limits (“IROL”).  More specifically, Schedule 17 provides for ISO-NE to act as a billing and payment agent for recovery of eligible costs of IROL-critical facilities that have filed with FERC and had accepted individual Section 205 cost recovery filings.  Schedule 17’s main provisions include: (i) the process for designating and notifying IROL-critical facilities; (ii) eligibility requirements for cost recovery through Schedule 17, including pre-filing requirements and scrutiny by interested parties of costs sought to be recovered; (iii) authorization for ISO-NE to charge and disburse FERC-accepted CIP-related costs/payments; (iv) cost allocation to Regional Network Load; and (v) identification of cost categories eligible for recovery, subject to FERC acceptance of individual filings.  Schedule 17 does not preclude CIP-IROL resources from seeking cost recovery outside of Schedule 17 through Section 205 filings, but if resources choose to avail themselves of Schedule 17, they will have to comply with its requirements, including certain pre-filing requirements detailed in Section 2.1.  

The primary issue of controversy in the proceeding was whether past CIP-IROL costs could be recovered, or whether their recovery would be barred by the filed rate doctrine and the rule against retroactive ratemaking.  The same issue had been considered by the Transmission Committee in its discussions, and ISO-NE took a neutral position on it in the proceeding.  In the Schedule 17 Order, the Commission determined that past costs could not be recovered under Schedule 17, stating at P 27:

Under FPA section 205, rate changes may be prospective only, and, under the rule against retroactive ratemaking, the Commission is prohibited “from imposing a rate increase for [power] already sold” or “adjusting current rates to make up for a utility’s over- or under collection in prior periods.”  Thus, we find that, read in context with the remainder of section 2.2(A), the italicized language would allow IROL-Critical Facility Owners to recover only those costs incurred on or after the effective date of the relevant individual FPA section 205 filing. (Internal footnotes omitted.)
	The Commission also notes at P 28 the preference of some parties for a formula rate treatment of CIP-IROL costs, and states that they “may seek formula rate treatment in their proposed FPA section 205 filings.”
	We expect that some parties will file requests for rehearing on the past cost recovery issue.  Any requests for rehearing are due thirty days from the date of the order.
If you have any questions about this memo or its subject matter, please contact NEPOOL counsel, Eric Runge, ekrunge@daypitney.com, (617)-345-4735.   
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