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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
Before Commissioners:  Richard Glick, Chairman; 
                                        James P. Danly, Allison Clements, 
                                        Mark C. Christie, and Willie L. Phillips. 
 
Constellation Mystic Power, LLC Docket No. ER18-1639-000 

 
ORDER GRANTING IN PART, AND DENYING IN PART, FORMAL 

CHALLENGES, SUBJECT TO REFUND, AND ESTABLISHING HEARING AND 
SETTLEMENT JUDGE PROCEDURES 

 
(Issued April 28, 2022) 

 
 On September 15, 2021, Constellation Mystic Power, LLC (Mystic) filed, 

pursuant to the Commission’s orders in Docket No. ER18-1639-000 and sections I.B.1.i 
and II.6 of Schedule 3A of the executed cost-of-service agreement (Mystic Agreement) 
among Mystic, Constellation Energy Generation, LLC (Constellation),1 and ISO New 
England, Inc. (ISO-NE), an informational filing supporting capital expenditures and 
related costs (2022 CapEx Projects) that Mystic projects it will collect as an expense 
between June 1, 2022 and December 31, 2022 (First Informational Filing).  On October 
15, 2021, the New England States Committee on Electricity (NESCOE) and the Eastern 
New England Customer-Owned Systems (ENECOS) filed formal challenges to that First 
Informational Filing.  As discussed below, we grant in part, and deny in part, NESCOE’s 
and ENECOS’ formal challenges to the First Informational Filing, and otherwise set the 
issue of whether the 2022 CapEx Projects are consistent with the requirements of the 
Mystic Agreement for hearing and settlement judge procedures. 

I. Background 

 On May 16, 2018, Mystic filed the Mystic Agreement to compensate Mystic on a 
cost-of-service basis for the continued operation of Mystic Generation Station Units 8 
and 9 (Mystic 8 and 9) from June 1, 2022, through May 31, 2024.2  Mystic proposed a 

                                              
1 Constellation was formerly known as Exelon Generation Company, LLC. 

2 ISO-NE will allocate the costs for the cost-of-service agreement that exceed the 
Forward Capacity Auction price (for which revenue will be netted against the resource’s 
total cost-of-service revenue requirement) on a regional basis to Real-Time Load 
Obligation, which will be collected over a 12-month period.  ISO N. Eng. Inc., 165 FERC 
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formula rate that, consistent with Commission formula rate precedent, would allow 
Mystic to make cost adjustments computed in accordance with the formula without 
making a new Federal Power Act (FPA) section 205 filing for each adjustment.  Mystic 
based its formula rate protocols on protocols previously accepted by the Commission for 
Midcontinent Independent System Operator, Inc. transmission owners.3 

 Schedule 3A of the Mystic Agreement describes the formula rate true-up process, 
which includes a requirement that Mystic submit annual informational filings to the 
Commission by September 15 of each year, beginning in 2021 (the year prior to the 
beginning of the term of the Mystic Agreement on June 1, 2022).4  Generally, each 
informational filing must include, if applicable, the information that is reasonably 
necessary to determine:  

(1) that input data under the formula rate template are properly recorded in any 
underlying workpapers;  

(2) that Mystic has properly applied the formula rate template and these 
procedures;  

(3) the accuracy of data and the consistency with the formula rate template of the 
Annual Fixed Revenue Requirement;  

(4) the extent of accounting changes that affect inputs;  

(5) whether a capital expenditure collected as an expense during the Term is 
necessary in order to meet the obligations of the [Mystic] Agreement; and  

(6) whether a capital expenditure collected as an expense during the Term is 
reasonably determined to be the least-cost commercially reasonable option 
consistent with Good Utility Practice to meet the obligations of the [Mystic] 
Agreement.5 

 Additionally, each informational filing has its own purpose and requirements that 
differ depending on the year.  The First Informational Filing requires Mystic to: 

                                              
¶ 61,202, at P 40 & n.74 (2018). 

3 Midcontinent Indep. Sys. Operator, Inc., 143 FERC ¶ 61,149, at P 83 (2013). 

4 Mystic Agreement, Schedule 3A.II, § 6.A  

5 Mystic Agreement, Schedule 3A. 
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file on or before April 1, 2021 . . . appropriate support for the capital expenditures 
and costs that will be collected as an expense during the Term in calendar year 
2022 (June 1, 2022 to December 31, 2022) as detailed below.  The Annual Fixed 
Revenue Requirement, the Maximum Monthly Fixed Cost Payment, and the Fixed 
O & M [Operations and Maintenance]/Return on Investment component of the 
Monthly Fuel Cost Charge for the relevant period of the Term in Schedule 3 will 
be updated in accordance with the Methodology[6] and shall exclude true-up of 
investment and expense items disallowed by the Commission, if any.7 

 Schedule 3A of the Mystic Agreement provides for both an informal and formal 
process for parties to submit challenges to Mystic’s annual informational filings.  The 
informational exchange and informal challenge procedures occur prior to Mystic 
submitting its annual informational filing to the Commission on September 15 of each 
year.  Pursuant to the terms of the Agreement, on April 1 of each year, Mystic is required 
to submit each of its annual informational filings to ISO-NE prior to filing at the 
Commission.  Interested parties may make reasonable information and document requests 
to Mystic through the informal challenge process.  The informal challenges and Mystic’s 
responses are then detailed in the annual informational filing ultimately submitted to the 
Commission. 

 The formal challenge process occurs after Mystic submits its September 15 
informational filing to the Commission.  On October 15 of each year, parties must submit 
formal challenges.  Relevant here, Schedule 3A states that: 

In any proceeding initiated by FERC concerning the [Informational] Filing 
or in response to a Formal Challenge, [Mystic] shall bear the burden, 
consistent with section 205 of the [FPA], of proving that (i) it has correctly 
applied the terms of the Methodology consistent with these protocols, and 
(ii) in the case of capital expenditures that are expensed during the Term of 
the [Mystic] Agreement, that the capital expenditure is necessary in order to 
meet the obligations of the [Mystic] Agreement, and that the expenditure is 
reasonably determined to be the least-cost commercially reasonable option 
consistent with Good Utility Practice to meet the obligations of the 
Agreement.  Nothing herein is intended to alter the burdens applied by 
FERC with respect to prudence challenges.8 

                                              
6 The “Methodology” is “the formula rate template [used] . . . to establish the rate 

for each year of the Term” of the Mystic Agreement.  Transmittal at 2. 

7 Mystic Agreement, Schedule 3A, § I.B.1.i 

8 Mystic Agreement, Schedule 3A, § II.4.G. 
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 For the First Informational Filing, Schedule 3A, section I.B.1.i of the Mystic 
Agreement, titled “Support for Capital Expenditures necessary to meet the reliability 
need between June 1, 2022 and December 31, 2022[,]” states that Mystic shall provide:  

[A]ppropriate support for the capital expenditures and costs that will be 
collected as an expense during the Term in calendar year 2022 (June 1, 
2022 to December 31, 2022) as detailed below.  The Annual Fixed Revenue 
Requirement, the Maximum Monthly Fixed Cost Payment, and the Fixed O 
& M/Return on Investment component of the Monthly Fuel Cost Charge 
for the relevant period of the Term in Schedule 3 will be updated in 
accordance with the [formula rate template] and shall exclude true-up of 
investment and expense items disallowed by the Commission, if any.9 

II. Filing 

 Mystic characterizes this First Informational Filing as a “before-the-fact 
informational posting to substantiate the nature of the proposed work to be done and 
update projected costs” for projects needed to meet the reliability needs between June 1, 
2022, and December 1, 2022.10  Mystic states that these costs will become an input to the 
formula rate and will be trued up to actual costs in subsequent informational filings.  
Therefore, Mystic argues, the scope of this First Informational Filing “is limited to 
providing information to demonstrate that the proposed 2022 CapEx Projects are 
appropriate capital expenditures under the Mystic Agreement.”11  Mystic states that it has 
complied with all deadlines and requirements of the formula rate protocols, and it has 
made good faith efforts to respond to all reasonable information and document requests 
as well as informal challenges within 15 business days.12 

III. Notice of Filing and Responsive Pleadings 

A. Notice 

 On October 15, 2021, NESCOE and ENECOS filed formal challenges.  Notice of 
NESCOE’s and ENECOS’ formal challenges was published in the Federal Register, 86 

                                              
9 Mystic Agreement, Schedule 3A, § I.B.1.i.  

10 Transmittal at 3 (quoting Prepared Supplemental Direct Testimony of Alan C. 
Heintz, Ex. No. MYS-0020 at 4-5 (Jul. 30, 2018)). 

11 Id. at 3. 

12 Id. at 4-5. 
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Fed. Reg. 60,622 (Nov. 3, 2021), with interventions and protests due on or before 
November 17, 2021.     

 On November 17, 2021, Mystic filed a response to NESCOE’s and ENECOS’ 
formal challenges.  On December 2, 2021, ENECOS filed a response to Mystic’s 
November 17, 2021, response, and on December 6, 2021, NESCOE filed a response to 
Mystic’s November 17, 2021 response. 

B. Formal Challenges 

 NESCOE’s and ENECOS’ Formal Challenges raise a number of issues that 
broadly fall into three categories:  (1) the scope of the First Informational Filing (i.e., 
which components of Mystic’s rates can be challenged); (2) whether certain expenditures 
were properly booked; and (3) whether certain capital expenditures were adequately 
supported.   

1. Scope of First Informational Filing   

 NESCOE argues that Schedule 3A requires Mystic to update all inputs to its 
formula rate template and recalculate the Annual Fixed Revenue Requirement (AFRR) 
rather than only updating its capital expenditures and requests that the Commission 
require Mystic to do so.  NESCOE claims that while Mystic provided information on its 
capital expenditures for the period June 1, 2022 to December 31, 2022, it failed to update 
its formula rate template (and corresponding AFRR) with costs other than capital 
expenditures, i.e., Operations and Maintenance (O&M) expenses.  Consequently, 
NESCOE claims that, though Mystic has provided assurances that it removed a tank 
recoating project and a secondary feed agreement from rate base and reclassified them as 
O&M expenses, neither NESCOE nor the Commission can verify that Mystic did so.13 

 In its response, Mystic maintains that Schedule 3A limits the scope of the First 
Informational Filing to support for Mystic’s projected capital expenditures.14  Mystic 
states that it will support its projected O&M and other costs in its subsequent 
informational filing that will be filed with ISO-NE on April 1, 2022 (Second 
Informational Filing).  Mystic disputes NESCOE’s interpretation of the last sentence of 
Schedule 3A, section I.B.1.i., which states that the AFRR “will be updated in accordance 
with the Methodology and shall exclude true-up of investment and expense items 
disallowed by the Commission, if any.”  Mystic argues that this sentence requires that if a 
capital expenditure identified in the First Informational Filing is disallowed by the 
Commission, that disallowance will be reflected in the AFRR only when it is 
                                              

13 NESCOE Formal Challenge at 8-15 (citing Mystic Agreement, Schedule 3A).  

14 Mystic Response at 10-18, 44-50. 
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subsequently updated as part of the true-up process.  According to Mystic, NESCOE’s 
interpretation that the AFRR should have been updated in the First Informational Filing 
to “exclude true-up of investment and expense items disallowed by the Commission”15 
would put the proverbial “cart before the horse,” since such a disallowance could only 
follow the First Informational Filing.  Mystic further argues that its own interpretation is 
consistent with ordinary, forward-looking formula rate protocols.16  Mystic further 
contends that NESCOE will have the opportunity to verify that these costs are properly 
accounted for in Mystic’s updated costs that are due to ISO-NE on April 1, 2022, at the 
start of the process for Mystic’s Second Informational Filing.17 

 NESCOE asserts in its response to Mystic’s response that the protocols contained 
in Schedule 3A expressly require that Mystic include with its First Informational Filing 
an update to the Mystic 8 and 9 AFRR and the Everett AFRR for the June 2022-
December 2022 period and that Mystic support its capital expenditures prior to their 
incurrence.  NESCOE states that its concern stems from the lack of an express provision 
in the protocols giving parties a right to review and challenge the 2022 CapEx Projects or 
other costs associated with the June 2022 – December 2022 period at a future time.18   

2. Improper Booking of Items 

 ENECOS argues that Mystic has improperly booked several items as capital 
expenditures that should be recorded as O&M and expensed prior to the term of the 
Mystic Agreement.  Specifically, ENECOS claims that historical turbine inspections, 
Everett “Rate Base Capex,” rotor inspections, and the Campus Segregation Project 
should have been booked as O&M and/or expensed prior to the term of the Mystic 
Agreement.19 

 Mystic responds that its capital expenditures were properly booked and that 
ENECOS’s challenges to Mystic’s historical (i.e., pre-2018) capital expenditures were 
fully litigated in 2018 and are outside the scope of this proceeding.  Mystic reiterates its 
assertion that its updated formula rate template and AFRR were provided for 

                                              
15 Mystic Agreement, Schedule 3A, § I.B.1.i. 

16 Mystic Response at 18-20 (citing Wolfram Aff. at ¶ 26).  

17 Id. at 44-50.  Mystic is required to file its Second Informational Filing with the 
Commission by September 15, 2022. 

18 NESCOE Response to Mystic Response at 2-4. 

19 ENECOS Formal Challenge at 11-19. 
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informational purposes and that Mystic is not seeking to recover anything other than 
2022 capital expenditures through this particular filing.20 

 In its response to Mystic’s response, ENECOS disputes Mystic’s assertion that 
certain of ENECOS’ formal challenges are either beyond the scope of this proceeding or 
have already been fully litigated and decided.21  ENECOS states that the Commission has 
previously found that the true-up mechanism applies to all items, including capital 
expenditures, whether incurred prior to the term of the Mystic Agreement period or 
capitalized during the term of the Mystic Agreement and expensed,22 and res judicata and 
collateral estoppel would only apply to issues that have been fully litigated and decided 
on the merits.  ENECOS further states that the Commission has disagreed with Mystic’s 
assertion that rate base items as of the end of the test period have been fully litigated and 
the results found just and reasonable.23  ENECOS argues that Mystic has failed to 
substantiate the justness and reasonableness of its proposed inputs to its formula rate.24  
ENECOS submitted declarations supporting its position. 

3. Failure to Support Capital Expenditures 

 NESCOE and ENECOS contest whether Mystic adequately supported certain 
capital expenditures.  According to NESCOE and ENECOS, Schedule 3A requires 
Mystic to demonstrate that its projected capital expenditures are the least-cost 
commercially reasonable option, what alternatives were considered, and whether these 
expenditures are required to meet the obligations of the Mystic Agreement.  Each 
contends that Mystic has not supported all of its projected capital expenditures as being 
necessary to meet the reliability need during the term of the Mystic Agreement or being 
the least-cost commercially reasonable option consistent with Good Utility Practice.  
NESCOE provides a list of over 20 line-items for both Mystic and Everett ranging from 
$100,000 to $1.2 million that NESCOE claims are unsupported, including expenditures 
related to forward bollard and mooring hooks at the Everett LNG terminal.  ENECOS 
similarly argues that rotor inspections, an auxiliary boiler reconfiguration project (i.e., 
Mystic’s Campus Segregation Project), fixed pipeline transportation costs, and Everett 
                                              

20 Mystic Response at 20-26.  

21 ENECOS Response to Mystic Response at 2. 

22 Id. at 3 (citing Constellation Mystic Power, LLC, 172 FERC ¶ 61,045, at P 48 
(2020)). 

23 Id. at 4 (citing Constellation Mystic Power, LLC, 172 FERC ¶ 61,044, at P 86 
(2020); Constellation Mystic Power, LLC, 165 FERC ¶ 61,267, at P 64 (2018)). 

24 Id. at 9. 
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corporate administrative and general overhead costs are either not recoverable or are 
otherwise not adequately supported by Mystic and therefore should be disallowed.25 

 With regard to its support for specific capital expenditure projects, Mystic states 
that the projects NESCOE and ENECOS list are needed to maintain reliability but are 
still in the long-range planning phase of Exelon’s capital process and have not yet entered 
the approval process.26  Mystic submits two affidavits outlining how each project meets 
the relevant standards from Schedule 3A, section II.2.A of the Mystic Agreement (i.e., 
whether the capital expenditure is necessary to meet the reliability need and is the least-
cost commercially reasonable option).  In one affidavit, Mystic claims that for many of 
the projects identified by NESCOE, it does not yet have the documentation necessary to 
demonstrate that the projects meet these standards.27  Mystic further explains that its two-
step capital approval process incorporates the standard in the Mystic Agreement 
protocols when evaluating potential capital projects.  Nevertheless, Mystic argues that it 
has met its burden and demonstrated that the 2022 capital expenditures in question are 
necessary to meet the obligations of the Mystic Agreement and are the least-cost 
commercially reasonable option consistent with Good Utility Practice.  Mystic notes that 
if any of these projects are not pursued, those costs will not be charged to ratepayers.  
Mystic also notes that interested parties will have future opportunities to review costs 
related to these projects in subsequent true-up filings.28 

                                              
25 NESCOE Formal Challenge at 15-22, ENECOS Formal Challenge at 5-17.  

26 Mystic Response at 26.  

27 Mystic First Informational Filing, attach. A-1 (Aff. of Michael Brown & 
Abegail Piollo-Alam) ¶ 10 (“Many of the CapEx projects identified in this 2021 
Informational Posting for the June 2022 through December 2022 time period are still in 
the long-range planning phase, and therefore do not yet have formal internal approvals, 
formalized alternatives, or more final cost estimates.  Once formal internal approvals are 
secured, documentation establishing the projects as the least-cost, commercially 
reasonable option, consistent with Good Utility Practice, will be available for parties to 
review.  It was determined to be infeasible and inconsistent with [Constellation’s] best 
practice, which we believe has driven optimal results for our fleet, to attempt to establish 
a separate approval process just for the Mystic Agreement or to pursue project approval 
and project commitments on an advanced timeline.  Further, because the Mystic 
Agreement requires an updated projection of costs in April of 2022 and a true-up to 
actual costs in 2023, interested parties will have ample opportunity to review the actual, 
final costs when they are known.”). 

28 Mystic Response at 27-31. 
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 NESCOE responds that the protocols do not require Mystic to substantiate the 
2022 CapEx Projects with the Second Informational Filing, but rather, that in the Second 
Informational Filing, Mystic is required to substantiate the capital expenditures to be 
incurred in 2023, not 2022.  NESCOE asserts that there must be some avenue to 
challenge whether the 2022 CapEx Projects meet the standards set forth in Schedule 3A, 
section II.2.A (namely, whether the 2022 CapEx Projects are: (1) necessary to meet 
Mystic’s obligations under the Mystic Agreement; and (2) the least-cost commercially 
reasonable option consistent with Good Utility Practice).  NESCOE adds that Mystic’s 
view as to what it must to do to support its 2022 CapEx Projects as required by seems to 
be a moving target.29  

IV. Discussion 

A. Procedural Matters 

 Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R. 
§ 385.213(a)(2) (2021), generally prohibits an answer to a protest or an answer unless 
otherwise ordered by the decisional authority.  We accept NESCOE’s and ENECOS’ 
responses to Mystic’s response because they have provided information that assisted us in 
our decision-making process. 

B. Substantive Matters 

 As discussed below, the Commission hereby summarily denies NESCOE’s 
challenge regarding the update to the AFRR and also ENECOS’ challenge with regard to 
the improper booking of items.  With regard to NESCOE’s and ENECOS’ allegations 
that Mystic has failed to support all of its projected capital expenditures, however, we 
find that the First Informational Filing raises issues of material fact that cannot be 
resolved based on the record before us and that are more appropriately addressed under 
hearing and settlement judge procedures, as ordered below. 

1. Scope of First Informational Filing 

 We deny NESCOE’s challenge with regard to updating the AFRR.  As detailed in 
the Mystic Agreement, the First Informational Filing contains only a single heading, 
which relates to capital expenditures.30  In contrast, Schedule 3A contains a separate 
heading for the second through fourth informational filings specifically for updates to the 
AFRR.  For the Second Informational Filing, for example, the language under this AFRR 

                                              
29 NESCOE Response to Mystic Response at 5. 

30 Mystic Agreement, Schedule 3A, § I.B.1.i (Support for Capital Expenditures 
necessary to meet the reliability need between June 1, 2022 and December 31, 2022).  



Docket No. ER18-1639-000  - 10 - 

heading provides that on or before April 1, 2022, Mystic shall file to “update the [AFRR] 
. . . with updated projections for all items subject to true-up . . . that [Mystic] is estimated 
and projected to incur to maintain and operate . . . during the Term based upon 
information contained in [Mystic’s] books and records.”31  We find that, when read in 
context, the provision of Schedule 3A that discusses updates to the AFRR should be 
interpreted as requiring updates after the Commission has acted on the First Informational 
Filing regarding Mystic’s proposed 2022 CapEx Projects.  Therefore, we conclude that 
the First Informational Filing only obligates Mystic to support its proposed capital 
expenditures and that, although Mystic is required to update its AFRR prior to June 1, 
2022, that update occurs in the Second Informational Filing.32  We note that this finding 
does not in any way limit the ability of parties to challenge the AFRR and other 
underlying projected costs in Mystic’s Second Informational Filing, where the informal 
challenge process begins on April 1, 2022 and the formal challenge process begins on 
September 15, 2022.33  We also reiterate that all items except return on equity and 
depreciation are subject to the true-up process described in Schedule 3A, not just 
projected capital expenditures.34 

2. Improper Booking of Items 

 We similarly deny ENECOS’ challenge to the First Informational Filing on the 
basis that Mystic improperly booked certain items.  As we find that the scope of the First 
Informational Filing is limited to the 2022 CapEx Projects, we find that ENECOS’s 
                                              

31 Schedule 3A, § 1.B.2.ii (Update to components of the Annual Fixed Revenue 
Requirement).  

32 Schedule 3A, § 1 provides that “[t]he projections of the [AFRR] . . . will be 
updated prior to the Term and are subject to true-up under the methodology outlined in 
Section III.”  See also Mystic Response at 7 (including a chart from Exhibit No. MYS-
0023 that shows that a one-time update of projected costs “for entire Term” will be 
performed as part of the Second Informational Filing). 

33 Schedule 3A, § 1.B.2.ii. 

34 Schedule 3A, § 1.A (“The Annual Fixed Revenue Requirement, the Maximum 
Monthly Fixed Cost Payment, and the Fixed O & M/Return on Investment component of 
the Monthly Fuel Cost Charge set forth in Schedule 3 of the Agreement shall be updated 
prior to the Term and subject to true-up as detailed herein and in accordance with the 
Methodology for all items with the exception of ROE and depreciation that are fixed and 
must be modified by a Federal Power Act section 205 filing.”);  see also Constellation 
Mystic Power, LLC, 165 FERC ¶ 61,267 at P 174 (“We clarify that the true-up 
mechanism applies to all items with the exception of items that are fixed or must be 
modified by filing an FPA section 205 filing (i.e., ROE)”). 
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challenges to Mystic’s accounting for historical capital expenditures are outside the scope 
of this filing.  Therefore, we deny Mystic’s request to rule on the merits of ENECOS’s 
challenge of turbine inspections and the Campus Segregation Project.  We note that, as 
stated above, the informal challenge process for Mystic’s Second Informational Filing 
begins on April 1, 2022, and the formal challenge process begins on September 15, 
2022.35  This will allow parties the opportunity to review Mystic’s accounting of certain 
costs.  We reiterate that all costs except return on equity and depreciation are subject to 
the true-up—not just projected capital expenditures—and that Mystic must support all 
inputs to the formula rate template at the time of the Second Informational Filing, as 
Mystic states it intends to do.36 

 We disagree with Mystic that historical expenses can only be challenged after the 
discovery of new evidence.37  The Commission has held that acceptance of a formula rate 
constitutes acceptance of the formula, but not the inputs to the formula.  Parties can 
challenge the inputs to the formula rate in the same way as they can challenge costs in a 
stated rate case,38 including but not limited to the prudence of those expenditures.39  The 
Commission has explained that in order for formula rates to work properly, they must 
allow for after-the-fact corrections and updates.40  While all parties should use due 
                                              

35 Schedule 3A, § 1.B.2.ii. 

36 Schedule 3A, § 1.A. 

37 Mystic Response at 33-34 (“The Commission should . . . verify that new attacks 
on historical (pre-2018) capital expenditures, which were already the subject of a lengthy 
hearing, will not be permitted absent discovery of new evidence of error (i.e., evidence 
not known or knowable at the time of the hearing).”). 

38 The costs recovered through the formula rate are not part of the rate itself and 
have not been reviewed.  These costs therefore may be challenged.  Appalachian Power 
Co., 23 FERC ¶ 61,032, at 61,088 (1983) (establishing that the Commission is not 
precluded from examining the reasonableness of fuel costs automatically collected under 
a formula rate).  If the costs are shown to be unjust and unreasonable, the Commission 
may require retroactive relief.  Golden Spread Elec. Coop., Inc. v. Sw. Pub. Serv. Co., 72 
FERC ¶ 61,142, at 61,727 & n.9 (1995); Pub. Serv. Co. of N.H., 6 FERC ¶ 61,299, at 
61,710 (1979) (addressing challenged fuel adjustment costs and requiring refunds of the 
extra costs of spot coal). 

39 Black Hills Power, Inc., 148 FERC ¶ 61,035, at P 3 (2014) (In reviewing inputs 
to formula rates, “safeguards need to be in place to ensure that . . . the costs to be 
recovered in the formula rate are reasonable and were prudently incurred”). 

40 Va. Elec. & Power Co., 123 FERC ¶ 61,098, at P 46 (2008).  See also PPL Elec. 
Utils. Corp., 125 FERC ¶ 61,121, at P 36 (2008) (“under formula rates, parties have the 
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diligence to ensure that correct data is used, should an error be discovered, the inputs to 
the formula rate must be corrected and the formula rate re-calculated to prevent parties 
from being overcharged or undercharged.41  We note that other challenges regarding 
whether historical capital expenditures were properly accounted for will be subject to 
challenges during Mystic’s Second Informational Filing. 

3. Failure to Support Capital Expenditures 

 We find that Mystic has not adequately supported its 2022 CapEx Projects as 
being necessary to meet the obligations of the Mystic Agreement or being the least-cost 
commercially reasonable option consistent with Good Utility Practice.  NESCOE and 
ENECOS raise issues of material fact that cannot be resolved based on the record before 
us and that are more appropriately addressed in a trial-type, evidentiary hearing and 
settlement judge procedures.42  NESCOE and ENECOS dispute a number of specific 
items.  In response, Mystic provides some additional support in the form of two affidavits 
detailing the decision-making and capital approval process behind several specific 
projects (e.g., the Campus Segregation Project).  For other projects, Mystic notes that it is 
unable to provide more information than it has already provided due to the phase of the 
internal capital planning process in which the projects are currently being reviewed.  We 
cannot find on this record that Mystic has met its burden of demonstrating that its 2022 
capital expenditures meet the standard required by the Mystic Agreement, namely that 
the capital expenditures are:  (1) necessary to meet Mystic’s obligations under the Mystic 
Agreement; and (2) the least-cost commercially reasonable option consistent with Good 
Utility Practice.43  Therefore, we will set this issue for hearing and settlement judge 
procedures.  As part of the arguments raised by the parties, the hearing should consider 

                                              
right to challenge the inputs to or the implementation of the formula at whatever time 
they discover errors in the inputs to or implementation of the formula.  Indeed, customers 
may not uncover errors in data or imprudent or otherwise inappropriate costs until well 
after the challenge period,” footnotes omitted, emphasis added).  

41 Va. Elec. & Power Co., 123 FERC ¶ 61,098, at P 46.  

42 See, e.g., Delmarva Power & Light Co., 145 FERC ¶ 61,055 at P 60 (2013) 
(“We cannot find on this record that DP&L has supported the propriety of the inclusion 
of certain costs in DP&L’s formula rate.  Rather, we find that the Formal Challenges 
raise issues of material fact that cannot be resolved based on the record before us, and are 
more appropriately addressed in a trial-type, evidentiary hearing and settlement judge 
procedures.”).  

 
43 Mystic Agreement, Schedule 3A, § II.2.A.  
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whether the support Mystic has provided for its 2022 CapEx Projects satisfies these two 
standards.     

 While we are setting these matters for a trial-type evidentiary hearing, we 
encourage the parties to make every effort to settle their disputes before hearing 
procedures are commenced.  To aid the parties in their settlement efforts, we will hold the 
hearing in abeyance and direct that a settlement judge be appointed, pursuant to Rule 603 
of the Commission’s Rules of Practice and Procedure.44  If the parties desire, they may, 
by mutual agreement, request a specific judge as the settlement judge in the proceeding; 
otherwise, the Chief Judge will select a judge for this purpose.  The Chief Judge, 
however, may not be able to designate the requested settlement judge based on workload 
requirements which determine judges’ availability.45  The settlement judge shall report to 
the Chief Judge and the Commission within 60 days of the date of this order concerning 
the status of settlement discussions.  Based on this report, the Chief Judge shall provide 
the parties with additional time to continue their settlement discussions or provide for 
commencement of a hearing by assigning the case to a presiding judge.  

The Commission orders: 
 

(A) NESCOE’s and ENECOS’ formal challenges are hereby granted in part 
subject to hearing, and summarily denied in part, as discussed in the body of this order. 

 
(B) Pursuant to the authority contained in and subject to the jurisdiction 

conferred on the Federal Energy Regulatory Commission by section 402(a) of the 
Department of Energy Organization Act and the FPA, particularly sections 205 and 206 
thereof, and pursuant to the Commission’s Rules of Practice and Procedure and the 
regulations under the FPA (18 C.F.R. Chapter I), a public hearing shall be held 
concerning whether Mystic has sufficiently supported its proposed 2022 CapEx Projects 
as required by Schedule 3A of the Mystic Agreement, as discussed in the body of this 
order.  However, the hearing will be held in abeyance to provide time for settlement 
judge procedures, as discussed in Ordering Paragraphs (C) and (D) below. 

 
(C) Pursuant to Rule 603 of the Commission’s Rules of Practice and Procedure, 

18 C.F.R. § 385.603 (2021), the Chief Judge is hereby directed to appoint a settlement 

                                              
44 18 C.F.R. § 385.603 (2021). 

45 If the parties decide to request a specific judge, they must make their joint 
request to the Chief Judge by telephone at (202) 502-8500 within five days of this order.  
The Commission’s website contains a list of Commission judges available for settlement 
proceedings and a summary of their background and experience 
(http://www.ferc.gov/legal/adr/avail-judge.asp). 
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judge in this proceeding within 45 days of the date of this order.  Such settlement judge 
shall have all powers and duties enumerated in Rule 603 and shall convene a settlement 
conference as soon as practicable after the Chief Judge designates the settlement judge.  
If parties decide to request a specific judge, they must make their request to the Chief 
Judge within five days of the date of this order. 

 
(D) Within 60 days of the appointment of the settlement judge, the settlement 

judge shall file a report with the Commission and the Chief Judge on the status of the 
settlement discussions.  Based on this report, the Chief Judge shall provide participants 
with additional time to continue their settlement discussions, if appropriate, or assign this 
case to a presiding judge for a trial-type evidentiary hearing, if appropriate.  If settlement 
discussions continue, the settlement judge shall file a report at least every 60 days 
thereafter, informing the Commission and the Chief Judge of participants’ progress 
toward settlement. 

 
(E) If settlement judge procedures fail and a trial-type evidentiary hearing is to 

be held, a presiding judge, to be designated by the Chief Judge, shall, within 45 days of 
the date of the presiding judge’s designation, convene a prehearing conference in these 
proceedings in a hearing room of the Commission, 888 First Street, NE, Washington, DC 
20426, or remotely (by telephone or electronically), as appropriate.  Such a conference 
shall be held for the purpose of establishing a procedural schedule.  The presiding judge 
is authorized to establish procedural dates, and to rule on all motions (except motions to 
dismiss) as provided in the Commission’s Rules of Practice and Procedure. 
 
By the Commission. 
 
( S E A L ) 
 
 
 

Debbie-Anne A. Reese, 
Deputy Secretary. 
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